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 P-R-O-C-E-E-D-I-N-G-S 

 10:13 a.m. 

  CHAIRPERSON GRIFFIS:  Good morning, ladies 

and gentlemen.  Let me call to order the 13 April 2004 

Public Meeting of the Board of Zoning Adjustment of 

the District of Columbia.  My name is Geoff Griffis.  

I am Chairperson.  Joining me today is the Vice Chair 

Ms. Miller and also our esteemed Member Mr. Etherly.  

Representing the Zoning Commission is Mr. Hood and 

representing the National Capital Planning Commission 

on several of our endeavors this morning will be Mr. 

Mann.  Also, I will indicate when Mr. Zaidain 

representing the National Capital Planning Commission 

joins us. 

  Copies of today's hearing agenda are 

available to you.  Of course, as I have indicated 

previously, we do have quite a bit of decision making 

to go through this morning, and we also have a few 

hearings to throw in before lunch.  All of those 

agendas are available at the door.  We will also make 

announcement of our order as we take up cases, so 

everyone will be clear. 

  Please, be advised that all procedures 

before the Board of Zoning Adjustment are being 

recorded.  They are recorded in two fashions these 
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days.  First of all, the court reporter, who is 

sitting to my right on the floor, is creating the 

official transcript.  We are also being broadcast live 

on the Office of Zoning's website.  So attendant to 

that, I would ask that everyone, please, turn off cell 

phones and beepers, at this time, so that we don't 

have any disruptive noises. 

  Of course, it should be known this is our 

Public Meeting as we have called.  Our Public Meeting, 

 of course, is for Board deliberation and decision.  

We have heard all the cases of the three cases we will 

decide this morning.  The record is full and we will 

not be having any other testimony, evidentiary 

introductions or any sort of communication beyond just 

the Board's conversations.  So I will not have anyone 

come up to the table and request to address the Board, 

as it would be not appropriate during our Public 

Meeting. 

  With that, I believe we can ask -- oh, let 

me also say a very good morning to Mr. Moy from the 

Office of Zoning, Mr. Brennan with the Office of 

Corporation Counsel and Ms. Bailey with the Office of 

Zoning.  Why don't we call the first case for decision 

making this morning. 

  ACTING SECRETARY MOY:  Good morning, Mr. 
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Chairman, Members of the Board.  The first case for 

decision is Application No. 17130 of James Brady and 

Neysa Rich, pursuant to 11 DCMR 3104.1, for a special 

exception to allow the construction of an accessory 

garage serving a single-family row dwelling under 

section 223, not meeting the lot occupancy 

requirements section 403 and pursuant to 11 DCMR 

3103.2, a variance from the alley centerline setback 

requirement for an accessory garage under subsection 

2300.2(b) in the R-4 District at premises 407 11th 

Street, S.E., Square 972, Lot 7. 

  On April 6, 2004, the Board deliberated on 

the application at its Public Meeting.  After 

discussion, the Board requested that the applicant 

resubmit a revised drawing for the mezzanine level in 

conformance with the Zoning Regulations.  Mr. 

Chairman, the applicant filed the revised drawings 

yesterday, April 12, 2004, and that is in your case 

folders identified as Exhibit 31, and that completes 

the staff's briefing on this case, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy.  I think that was an excellent representation 

of the case.  Board Members, just to reiterate what 

Mr. Moy has, clearly, laid out.  We had sent this back 

for revision of drawings.  You will recall our full 
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hearing and deliberation on this.  I think it would 

expedite things to do our deliberation directly under 

a motion.  I would move approval of Application 17130 

of the James Brady and Neysa Rich application. 

  This would, of course, allow the 

construction for an accessory garage under the special 

exception, also the variance from the alley centerline 

setback at premises 407 11th Street, S.E., that is 

Square 972 and Lot 7, and I would ask for a second. 

  VICE CHAIR MILLER:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Ms. Miller.  I think we'll note, clearly, the special 

exception requirement was fully met and the record 

reflects that.  The variance in terms of the alley and 

centerline setback also was met in my deliberation in 

reviewing the record and also participating in the 

Public Hearing.  It was clear unique circumstances in 

terms of the existing site constraints, the 

requirement for the parking, and also in terms of the 

practical difficulty of the uniqueness was the 

diminished rear yard that would be created or actually 

was in existence, but also created if this had to push 

back to the amount required setback from the 

centerline of the alley.   

  With negotiation and proper communication 
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with the ANC and also the surrounding neighborhood and 

also in terms of keeping in the context with the other 

accessory garages on the alley, I think the setback is 

absolutely appropriate and it also maximizes which, of 

course, is one of the pertinent points of the Zoning 

Regulations in lot occupancy.  It maximizes the open 

space and the useable outside space, and so this is an 

excellent balance, but also addresses the fact of how 

the practical difficulty can be diminished if not 

relieved by the granting of this. 

  Clearly, this would not impair the intent 

and integrity of the Zone Plan in the R-4 District nor 

would it diminish or have a negative impact on the 

public good.  I'll open it up for others.  Additional 

comments?  That being said, I would ask for all those 

in favor of the motion to signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  And opposed? 

  ACTING SECRETARY MOY:  The staff would 

record the vote to approve the application on the 

motion of the Chair, Mr. Griffis, seconded by Ms. 

Miller, the Vice Chair, also in support of the motion 

Mr. Mann and Mr. Hood.  The vote is recorded as 4-0-1. 

 Mr. Etherly not participating on the case 

application. 
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  The next Application is 16836 of The 

Washington Home, pursuant to 11 DCMR 3104.1, for a 

special exception for an addition to an existing 

health care hospice facility increasing the number of 

beds from 201 to 205 beds and increasing the number of 

parking spaces from 75 to 173 under section 219 in an 

R-1-B District at premises 3720 Upton Street, N.W., 

Square 1825, Lot 818. 

  At its Special Public Meeting on December 

17, 2002, the Board voted to increase to 205, the 

number of beds, and to increase to 130, the number of 

parking spaces.  In addition, the Board requested that 

prior to issuance of the final order that the 

applicant file for the record a revised site plan 

showing a parking lot for 130 parking spaces, 

including a landscaping plan; and two, a parking 

management plan, and then the Board would review the 

submitted information and take action on the requested 

submissions. 

  Because the Board had not received the 

requested documents within a reasonable time period, 

the Board on August 5, 2003 voted to rescind its 

December 17, 2002 approval.  Second, the Board also 

voted to reopen the record to require that the 

applicant submit the revised plan incorporating the 
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parking lot, including a landscaping plan and a 

parking management plan, and scheduled a Special 

Public Meeting on October 7, 2003. 

  On October 7, 2003, the applicant, 

however, requested a continuance, which was granted by 

the Board, and rescheduled the Special Public Meeting 

to October 13, 2004.  So the documents that are in 

your case folders today, Mr. Chair, is, one, the 

applicant's submission, which includes the revised 

site plan, dated March 8, 2004, and that is identified 

as Exhibit 135.  The parking management plan, 

according to the applicant, is essentially the same as 

submitted on September 23, 2003, which is Exhibit 129. 

  Responses have been received by the party 

opponents.  First is the citizens' concerns with the 

home's expansion or CCHE.  That document is dated 

March 19, 2004 and it is identified as Exhibit 136.  

And finally, a response by ANC-3F, dated March 23, 

2004, identified as Exhibit 137.  And I think that 

completes the staff's briefing, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy.  I think a pertinent point it is noted in 

terms of Exhibit 137, which is the ANC's filing, that 

was in the current filings.  Well, it had attached the 

landscape plan, which I think was a critical component 
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of what we are looking at.  It was noted by the 

applicant's representative that the updated plan would 

be submitted.  So just for clarity, I know the Board, 

and we do welcome Mr. Zaidain on this case, has looked 

at that as attached to the ANC report. 

  Mr. Moy again has laid out fairly 

completely what we did on this.  And to put it into my 

perspective, I think this was, as we all recall, an 

interesting case of very differing perceptions and the 

result of this, I think, is excellent.  I think the 

Board was well stead in its guidance to go out and 

revisit, deciding on the substantive factual matters 

of what was to be provided, but clearly showed that 

they were not 100 percent comfortable with the 

specific design and how it would incorporate all the 

aspects that we had heard in the hearing. 

  At the end of the hearing, and I don't 

know if it really comes across in the opening 

summation, it was felt by the Board that the remedy, 

that the final plan was reached, but it was reached 

verbally and we did not see the graphics.  So keeping 

the record open and now coming to this point, we have 

the graphics in front of us for the full deliberation. 

 For my purposes, again, I think, we should move 

directly to a motion and deliberate under the motion. 
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  And I would move approval of Application 

16836, The Washington Home, that would be pursuant to 

the special exception for the addition to the existing 

health care facility.  It would have the number of bed 

increased as deliberated on in the past, and that is 

from 201 to 205 beds, increase the number of parking 

spaces from the existing 75 to 130, I believe is the 

number, under section 219 of the R-1-B District at 

premises 3720 Upton Street, N.W., and ask for a 

second. 

  BOARD MEMBER ZAIDAIN:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. 

Zaidain.  I think, what I am prepared to do is really 

a basic summary deliberation on this.  I am placing 

full reliance on my previous deliberation and I think 

we can all do that, of which is very complete, and 

also talks about the conditions that are attached to 

the order.  So I don't want us to feel as if we don't 

cover certainly conditions that we had agreed upon 

previously, that they would not be included in the 

final order. 

  So going to that, we had sent them off to 

look at how you would, first of all, increase the 

amount of landscaping, the buffering and treat the 

topography, some of which is indigenous to the site, 
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some of which was made.  What we have received, I 

think, is exemplary of good communication and design, 

frankly, and I strongly state that my support of this 

application is based on the submissions that we have 

received, and that is the parking layout, the storm 

water management and retention area and also the 

landscape plan. 

  Previously, we had submitted to us and 

deliberated on the Transportation Management Plan.  I 

do believe that that is also an excellent aspect to 

it.  One of the intriguing pieces that really ties, 

you know, one can have a Transportation Management 

Plan and it is a nice piece of paper and everyone is 

required to read it, and then you lay out a huge 

surface parking, and I think it is clear, certainly in 

my opinion, that I'm not a big fan of surface parking 

areas, but what I have seen happen in this application 

in its final submissions is actually somehow 

integrating those, although on a limited basis, but 

integrating those. 

  If you note on the submission, there are 

going to be dedicated spaces for the carpool cars, so 

that they would have reserved parking, as opposed to 

the employee of the month, as you recall, that was a 

great big issue during this application, and there 
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will also be provided areas for bicycle parking and 

lock-up and bike racks, all of which I think should be 

applauded in looking at and should be, in fact, part 

and parcel of any surface parking that is put in in 

this day and age.  And then there is additional 

information included in that that I won't enumerate at 

this time. 

  With all that, I think I can strongly 

support this application as deliberated previously and 

also with my comments today.  Others? 

  BOARD MEMBER ZAIDAIN:  Very briefly, Mr. 

Chair, I agree with you.  You know, you kind of 

hesitate to see the expansion of surface parking, but 

I think that the surface parking provided in this case 

will help alleviate some of the parking problems that 

we heard testimony on throughout the hearing, as they 

apply to the neighborhood.  Very briefly, I was 

impressed with the revised landscape plan and it was 

nice to see the applicant using the talents of the 

neighbors surrounding the property in developing that. 

  I think the expanded island within the 

parking lot and the 3 foot high berm is kind of a 

creative solution to screening the building, but I 

think it will work.  I was curious as to the 

elimination of the 1k bay saver, which I could not 
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recall through testimony and what exactly that was, 

but apparently it was something that was implemented 

to separate oil out of the runoff. 

  CHAIRPERSON GRIFFIS:  Yes. 

  BOARD MEMBER ZAIDAIN:  Be that as it may, 

they replaced that with porous pavement which, in my 

knowledge of utilizing that, is more of a natural type 

of surface, and I'm sure that was something the 

neighbors were looking for. 

  CHAIRPERSON GRIFFIS:  Is that impervious? 

 Go ahead, it's small aside. 

  BOARD MEMBER ZAIDAIN:  Anyway, I think 

that the revised landscape plan we received works 

well, and I think it addressed a lot of the 

community's issues, especially as it regards to 

retaining existing mature trees and I would by happy 

to support it. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 

  BOARD MEMBER ZAIDAIN:  And I know for my 

money, I was really happy to see a lot of consensus 

reached with the community.  I thought it was a real 

win-win situation, at this point. 

  CHAIRPERSON GRIFFIS:  I would tend to 

agree.  One other concern that I have, that I will 

just state for now, clearly, my support of the 
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application is based on the plan that is submitted and 

the specifics of the plan that will be implemented.  

One of the questions I have is whether how many 

parking spaces are actually provided?  Clearly, we've 

been talking about a number of 130.  I didn't see a 

direct statement that said this has 130 as our 

previous plan did.  But be that as it may, I think it 

is the drawing that I looked to outside of the count, 

but there is obviously -- 

  BOARD MEMBER ZAIDAIN:  Yes, and that was 

the chief source of contention, so to speak, 

throughout the hearing.  The construction was minimal 

as it was only to provide additional space for four 

more beds and, if I remember correctly, just some 

additional space for staff.  And the key point to this 

was the parking and mitigating that new expanded 

parking and mitigating impacts of that neighborhood 

through a landscape plan, and I think that was 

accomplished. 

  CHAIRPERSON GRIFFIS:  Good.  If there is 

nothing further then, we have a motion before us for 

approval of Application 16836.  It has been seconded 

and deliberated on.  I ask for all those in favor 

signify by saying aye. 

  ALL:  Aye. 
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  CHAIRPERSON GRIFFIS:  Opposed? 

  ACTING SECRETARY MOY:  The staff would 

record the vote as 3-0-2.  This is on the motion of 

the Chair, Mr. Griffis, to approve the application, 

seconded by Mr. Zaidain, also in support Mr. Etherly 

and we have a Board Member and a Zoning Commission 

Member now participating in the case. 

  The next and final case for decision is 

Application 16970 of the National Child Research 

Center, pursuant to 11 DCMR 3104.1, for a special 

exception approval to continue an existing child 

development center last approved by BZA Order No. 

16307 with morning and afternoon programs for 120 

children at any one time, ages 2 and a half to 5 years 

and 38 FTE staff on all floors of the existing and 

proposed buildings on the site for new construction of 

an addition and new building pursuant to 205, and 

pursuant to 11 DCMR 3103.2, for variance relief from 

3202.2, in order to allow the construction of an 

additional principal structure and the use of an 

additional principal structure, such that more than 

one principal structure will exist on a record lot, 

and for relief from 2100.6, which requires the 

provision of parking spaces for the proposed 

additional principal structure on the NCRC property, 
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in an R-1-B District at premises 3209 Highland Place, 

N.W., Square 2072, Lot 30, 855 and 866. 

  On March 9, 2004, the Board, on its own 

motion, reopened the record and scheduled its intent 

to revisit the application, only in regards to the 

proposed construction aspect of the application, 

scheduled for April 13, 2004.  Therefore, the action 

before the Board, specifically on the Board's own 

motion, is limited to the new construction as proposed 

in the application.  We also have before the Board 

filings as preliminary matters. 

  The first being a request for evidentiary 

hearing on ex parte communications by the applicant 

with the Office of Corporation Counsel, and this was 

filed on April 2, 2004, by attorneys on behalf of the 

Cleveland Park Neighbors, Steve Hunsicker, Sally R. 

and Bruce Beckner, Henry Little and Linda Badami and 

Gaylord Neely, and that is identified as Exhibit 360. 

 We also have opposition to that motion to request for 

evidentiary hearing and this was filed by the 

applicant on April 8, 2004, and that is identified as 

Exhibit 365. 

  Another filing is an opposition motion to 

grant on reconsideration of a special exception 

permitting new construction.  This letter is dated 
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March 23, 2004 from the attorneys representing the 

Cleveland Park Neighbors, and that document is 

identified as Exhibit 357.  And finally, the Board has 

received a response to the opponents' reply from the 

applicant, which is dated April 12, 2004, and that is 

identified as Exhibit 368.  And for now, that 

completes the staff's briefing, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Moy.  Let me first start out, it is clear that the 

Board has received all of the submissions, at this 

point, regarding our own motion for redeliberation on 

a single aspect of the application.  Included in that 

are several letters dated on March 23rd, which is 

Exhibit 355 and 359, a Mr. Little letter of March 22nd, 

Exhibit 351, Mr. Thorn, Exhibit 352, the ANC letter, 

which were Exhibits 353 an 358, the Badami letters of 

March 23, 2004, Exhibit 354, a March letter on March 

18, 2004, Exhibit 356. 

  We have response letters, Exhibit 361, we 

have Exhibit 362, which is an additional response 

letter from the Cleveland Park Neighbors.  We have a 

response letter, Exhibit 363, April 6, from Ms. Badami 

and Ms. Neely, and we have Exhibit 364, Robbins, 

Kaplan, Miller on behalf of the Cleveland Park 

Neighbors, it is a response letter to the applicant, 
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which is dated April 2nd. 

  That may not even be a full and complete 

listing of it all, but that's my notes and I do make 

complete note that we have all the submissions, the 

Board has read, reviewed and has preliminarily 

deliberated and we will continue our deliberation now. 

 And that includes the filings that we were 

deliberating on Friday, which Mr. Moy has already 

stated. 

  We have several things in front of us as 

preliminary matters, as Mr. Moy has indicated.  It 

goes to, essentially, the motion as three preliminary 

motions as I see it.  First of all, is a motion for an 

evidentiary hearing.  The second is a motion for 

dismissal of our reconsideration redeliberation.  And 

the third, of course, addresses how we would ask 

Corporation Counsel to conduct themselves in this 

application and before us.  I think the third is well 

beyond our jurisdiction.  I don't think we need to 

take that up. 

  I think the substance of everything that 

has been filed to this point comes under the request 

for an evidentiary hearing on the ex parte 

communication, and I think we can have a brief 

discussion on that.  I guess, let me begin in 
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addressing that situation, because I think that, quite 

frankly, we're being a little bit distracted from the 

actual purpose and substance and reason that this 

Board plays in its own motion. 

  But going to that, it is clear in the fact 

that it was introduced during our deliberation in 

January when the applicant's attorney came to the 

table and in the middle of a motion made a statement 

of whether we wanted to go in one direction or the 

other.  From that, it seems that an awful lot has been 

generated, some quite hyperbole and innuendo the 

other, I don't know.  I found in looking at this, 

well, whether I found it or not, I think it should be, 

clearly, stated the chronology of how and what this 

Board does and how we looked at this particular 

application. 

  I go to this particular application.  I go 

to Exhibit 366, actually, which quotes from the 

transcript from when Ms. Dweyer, as she came to the 

table on January 6, 2004, I did say that it was highly 

unusual and she agreed highly unusual and went forward 

with her piece.  My quote in that transcript is "The 

Board has discussed that in Executive Session, that 

being looking at this and separate issues and breaking 

it down."  And I said "Well, we can open that up and 
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look to the Board for our own discussion on that."  

Not going into the details of how many hours we were 

deliberating, how much more work we had to do, at that 

time. 

  Clearly, we didn't take it up at that 

motion.  The critical piece to that is the fact that, 

one, that was on the record.  The second is, and I 

think it is important to state, as I stated in that 

day and I can go further than that, this Board in 

looking at this application in its complexity in all 

of its issues, had discussed in Executive Session the 

possible deliberation as separate elements.  It was 

something that came out of this Board's own reading 

and own deliberation on the application.  It was 

something that I know and I think I can honestly state 

that we wrestled with for some time prior to starting 

our deliberation. 

  I think it is appropriate to also say when 

we recessed during that deliberation, we brought it up 

again.  It was among the hundreds of issues that we 

were talking about and passionately discussing, that 

was one of them.  This was something that came and was 

the generation of our own initiation and our own 

deliberation.  And so I see no merit or anything 

pointing us to, based on what has been submitted for 
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us, call for an evidentiary hearing. 

  I think it is also important to look at 

the Board's past interpretation of the regulations and 

the regulations themselves, 3023.1 and also 3127.2, as 

informative and the past court cases.  This Board 

prior took up this issue and ruled the fact that the 

ex parte communication and idea exchanges deals with 

the Board and communications directly with the Board. 

 It does not deal with communications through the 

Office of Planning.  It does not deal with 

communications through the Office of Zoning or 

Corporation Counsel, as this Board has found. 

  I have more to say if need be, but let me 

let others join the discussion.  Mr. Etherly? 

  BOARD MEMBER ETHERLY:  Thank you very 

much, Mr. Chair.  I agree with the direction in which 

your comments are going, Mr. Chair.  I would perhaps 

like to offer a somewhat more expansive framework for 

getting to, once again what I believe is, the same 

outcome here.  I'll differ with your opening remarks 

only to the extent that I would not characterize this 

particular discussion as a distraction.  I think it is 

a very critical discussion, as has been raised by the 

appellants in this instance, and I think it, clearly, 

merits a rather detailed discussion. 
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  I'm sure that the Chair and my colleagues 

would agree with me that this Board takes the concerns 

that have been addressed in the motion very, very 

seriously and as a result, as you may see, we do have 

a Corporation Counsel Member, in the form of, Mr. 

Brennan, who is here with us, in terms of assisting us 

in addressing and responding to this issue. 

  Mr. Chair, I agree with you 100 percent 

that with regard to 3023.1 that particular provision 

is very instructive and, in fact, is rather 

dispositive on this particular issue.  And that 

provision reads in relevant part that all members of 

the Commission shall be prohibited from receiving or 

participating in any ex parte communication relevant 

to the merits of the proceeding. 

  3023.1, therefore, by its terms very 

specifically speaks to members only, and I think that 

is fairly, once again, dispositive with regard to what 

I see as three aspects of the motion that had been 

raised.  In my mind, that would satisfactorily resolve 

the issue of the evidentiary hearing, which I just 

don't believe this Board needs to head in the 

direction of and, therefore, also with the issue of 

sanctions and suspension and OCC recusal, I think 

3023.1 is very definitive in that regard. 
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  I think what is important with regard to 

why this issue was critical, as you know, Mr. 

Chairman, is clearly 3127.2 speaks to all decisions of 

this body being made on the record.  And I think, 

clearly, as you discuss each meeting with regard to 

your own admonition that members of the public do not 

engage members of the Board in conversation, as that 

speaks to the issue of the appearance of impropriety, 

and I think that is a very significant part of where 

we are with regard to the motions that have been 

brought forward. 

  The appearance of impropriety.  I think 

with regard to the appearance of impropriety, while 

3023.1 is, in my opinion, dispositive on the issue of 

the substance of the motions, I think the spirit of 

3023.1 is very important and it is a spirit that I am 

absolutely positive that this Board endeavors to 

maintain throughout all of its proceedings and I want 

to be very clear with that. 

  Quite honestly, Mr. Chair, while I think 

3023.1 is dispositive on this issue and will be in 

support of a motion to deny the motions that have been 

put forward by the appellants in this case, Mr. Chair, 

I do believe 3023.1 at some time should be visited in 

the appropriate form with an eye towards expanding the 
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scope of 3023.1, that is not the question before this 

Board today, and I would not suggest that we do 

anything contrary to that.  But I do believe, as 

perhaps many of the members of the audience and many 

Members on the dias today as well as staff who are 

affiliated with the legal fraternity understand that 

there are often times very specific rules that attach 

to lawyers and the conduct that they find themselves 

engaged in in any number of forms. 

  Clearly, this is a quasi judicial form and 

that fact was referenced in one of the submissions 

that was put forward by the movants in support of 

their motion and that fact is not lost on me.  And as 

a quasi judicial form, as many of you often struggle 

with, and as I think we often struggle with, many of 

the safeguards procedural and otherwise that normally 

attach in a judicial venue are not here.  Part of that 

is for the sake of expediency.  Part of that is for 

administrative ease, if you will. 

  And there have been, as was cited in the 

submissions of the appellants, case law that speaks to 

perhaps the need for greater protections, for greater 

adherence to the issue of the appearance of 

impropriety and ex parte communications, because you 

don't have perhaps as many of the safeguards that you 
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have in a court of law.  That essentially boils down 

to the need to strike a balance, and that balance 

often times is a very uncertain one and a very tenuous 

one, and I think that is what we are confronted with 

here today. 

  Mr. Chair, that is, essentially, a rather 

moderately long walk through where I am with regard to 

this particular issue, particular motion.  I think 

3023.1 is very clear and by its terms applies only to 

members.  That being said, it is my hope that at the 

appropriate time in the future 3023.1 will be visited 

and perhaps imbued with a greater sense of clarity as 

it relates to specific staff members, because I think 

there is a worth.  There is merit in taking a look at 

the issue as it relates to Corporation Counsel, 

because Corporation Counsel does play a somewhat 

different role for us compared to perhaps that of the 

Office of Planning and other bodies that may advise 

this Board from time to time. 

  And in addition, because of their role 

from a legal standpoint, I think we would perhaps do 

well to clarify the impact of 3023.1 as it relates to 

Corporation Counsel.  But I wanted to be clear that, 

in my opinion, this is a very serious matter.  I think 

it was time well, well spent.  I think the issues were 
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extraordinarily well briefed on the parts of both 

parties.  It is perhaps not an outcome, of course, 

that the movant of the motion is going to be pleased 

with, is going to be satisfied with, but as this Board 

often times articulates, Mr. Chair, clearly, we are 

never in a position to make everyone happy. 

  I want to be very clear in my continued 

support of Corporation Counsel.  Corporation Counsel 

did exactly what they were supposed to do in this 

particular instance.  Once again, I think, we're in 

that grey area of addressing the issue of the 

appearance of impropriety and I believe that your 

comments should be definitely commended to all of the 

ears that are in this room, in that the issue of 

bifurcation and the Board's struggle with that issue 

was raised prior to our final disposition of the case 

some months ago, and I think, clearly, was something 

that this Board struggled with. 

  That struggle was articulated by 

Corporation Counsel and, in fact, verified, so to 

speak, by Corporation Counsel.  So I'm comfortable 

with the flow of events in this particular issue.  But 

I felt that it was a very important and very 

painstaking detail to speak through what is a very, 

very difficult balance that we nevertheless have to 
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strike between 3023.1 and the appearance of 

impropriety.  I appreciate the opportunity to share my 

thoughts with my colleagues and I would, of course, 

Mr. Chair, invite additional comment and deliberation. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you, 

Mr. Etherly.  I think the important points that you 

did say is that the Board had found in the past and 

the Board finds now that it was not inappropriate 

communication that happened between all the 

participants in this application and Corporation 

Counsel, and I think to pull out some of the 

statements that you were making is the ex parte 

communication really goes to the decision makers and 

not those under that may advise and inform the Board, 

but rather the decision makers themselves.  Do you 

want to do a motion? 

  COMMISSIONER HOOD:  Mr. Chairman, if I can 

just add, I would agree with everything I have heard 

thus far.  Again, when I received the submittals, I 

was very concerned about what was transpiring, but I 

realized that in the past, as has been referenced by 

my colleagues, 3023.1 specifically means Board 

Members.  But let me just say this, as I stated 

earlier, I did have a problem early on, but what gave 

me a comfort level was, as we frame discussions, that 
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we had mentioned during this prior and I will tell you 

that unfortunately the sequence of events happened the 

way they did, but I can assure you, and like I said, 

what gave me a comfort level was how -- I know what 

discussion that we had, as far as bifurcating came up 

prior to even coming out to even start deliberating, 

and I will say that Corporation Counsel, while I 

appreciate all the work that they do and all the 

guidance and advice that they give us, often times 

that is not used. 

  I know from my standpoint I listened to 

them, but if I don't agree with them, I won't vote 

that way and I won't deal with it that way.  So rest 

assured to all those who are listening that Anthony 

Hood, and I'm sure my colleagues are the same, we make 

up our own minds.  While, you know, some of us may not 

be legal minded, I appreciate all the information that 

they give us and how we proceed.  But remember, it 

boils down to what the Board Members or the Commission 

Members what decision they make with what is in the 

record. 

  And unfortunately, Mr. Chairman, I know I 

probably was one of the ones who really pushed us to 

go to new construction, but when I looked ahead and 

saw all the other information that I got, yes, it did 
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have problems with the appearance, but then what gave 

me a comfort level was that prior to any of that, we 

on our own thought about doing this and moving in that 

direction.  So I am actually ready to move in that 

direction with the new construction, and I can tell 

you the process is still in tact.  Thank you. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

  BOARD MEMBER ETHERLY:  Mr. Chair, perhaps 

if there is not additional discussion, I would be of 

the frame of mind to move and I will perhaps just 

essentially deal with the motion in toto and move 

denial of the motions of the appellant for, one, an 

evidentiary hearing on ex parte communications; two, 

for the suspension of NCRC counsel and its appearance 

before the Board; and, three, for OCC recusal from 

further involvement with the Board pursuant to this 

matter.  But I would, essentially, make that motion as 

one motion in toto and I would invite a second, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Is there a second to 

the motion? 

  COMMISSIONER HOOD:  I'll second that 

motion. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Hood. 

 Others speaking to the motion? 
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  BOARD MEMBER ETHERLY:  Mr. Chair, just as 

a final piece. 

  CHAIRPERSON GRIFFIS:  Yes. 

  BOARD MEMBER ETHERLY:  I'll note that I 

think we have had very, very detailed discussion on 

this, and I'll note that we always struggle, I think, 

with, once again, that characterization or the status 

that we operate under as a quasi judicial body.  And 

as a Member of this Board who is a Member of the Bar, 

often times that struggle is a very challenging one, 

because, I think, lawyers and attorneys find succor, 

if you will, in the blanket, in the safe harbor 

process and procedure. 

  And those processes and procedures are 

often times in place for a reason, because it sets out 

a very bright line highway that we can follow.  

Because when you let us venture off into our own 

things, as I'm perhaps doing right now, we get into 

trouble.  That being said, Mr. Chair, I simply want to 

emphasize in speaking to the motion that this is a 

very critical issue that has been raised.  I think 

we've dealt with it in the correct way.  I think the 

rationale is a solid one, from the legal standpoint. 

  While this is not part of my motion, I'll 

just simply note once again, it is my hope at the 
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appropriate time and in the appropriate venue that 

3023.1 will be looked at again.  But I think we've 

dotted our i's and crossed our t's on this one.  It is 

not with ease that the decision is reached, but I 

think it is the appropriate outcome, Mr. Chair.  I 

would be prepared to move forward, Mr. Chair, on a 

vote. 

  CHAIRPERSON GRIFFIS:  Thank you.  Others? 

  COMMISSIONER HOOD:  Mr. Chair, I would 

also say even though I second my colleagues motion, 

and I probably should leave this alone, but I don't 

really think that, and I'm sure this will probably go 

to the Zoning Commission, 3023.1 should be revisited. 

 I think it has been in place for some time.  I'm not 

sure when it has been looked at again, but I think 

1999.  But anyway, I will tell you that to change a 

regulation for one specific case, I think from my 

standpoint, is out of water. 

  While I second my colleagues motion, I 

just think that to revisit on just one particular 

instance, and obviously this has happened maybe a few 

times before, but this is not a normal occurrence, so 

I think that we need to really look at that heavily 

before we go back and try to rewrite the regulation on 

one specific case.  And I also hope that the record 
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will reflect that by no means that there are any 

improper ex parte contacts by Corporation Counsel. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much. 

  COMMISSIONER HOOD:  As I stated earlier, 

they give us advice, but a lot of times it is not 

used. 

  CHAIRPERSON GRIFFIS:  Don't keep saying 

that.  We may not get further advice. 

  COMMISSIONER HOOD:  Well, I hope they 

wouldn't leave us, but anyway. 

  CHAIRPERSON GRIFFIS:  Right.  Indeed.  

Noting the conflict in terms of the regulations, I 

think there is nothing that precludes us from looking 

at the regulations and actually establishing our own 

Rules of Procedure with this Board that may create a 

higher threshold, and I think that is something that 

we can take up on our summer recess and perhaps go 

away for a week down to somewhere nice and do it.  But 

in seriousness, I think that we can establish how we 

want to proceed in further applications, if revisions 

are required beyond the regulations. 

  Okay.  Is there any -- 

  MR. BRENNAN:  Mr. Chairman, if I can just 

briefly?  Since we've been told twice we have been 
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ignored, I also want to make sure that the record 

reflects ignored or not and I know it is often taken 

as well, that the advice we give is our own and it is 

only our own.  And I know you all understood that so 

implicitly, but I thought it important to make sure it 

was explicit. 

  BOARD MEMBER ETHERLY:  Mr. Chair, just 

perhaps to put a pin on the process, if we could have 

Mr. Brennan identify himself for the record, that I 

think would be helpful. 

  CHAIRPERSON GRIFFIS:  I was wondering 

where that voice came from. 

  MR. BRENNAN:  Perhaps you prefer to ignore 

it.  It's Bruce Brennan.  I'm the assistant deputy of 

the commercial division, the division that includes 

the land use and public work section, which advises 

the Office of Zoning, the Zoning Commission and this 

Board on a regular basis.  Thanks. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  Anything further from the Board?  If not, 

we have a motion before us.  It has been seconded and 

fully discussed.  I would ask for all those in favor 

of the motion to signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  And opposed?  
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Abstaining? 

  ACTING SECRETARY MOY:  The staff would 

record the vote as 4-0-1.  This is on the motion of 

Mr. Etherly, seconded by Mr. Hood to deny the motion 

that was made on ex parte communications, sanctions 

and recusal, and we have a Board Member, Ms. Miller, 

who is recused and not participating on this case. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy. 

 Well, then I think we ought to proceed.  First of 

all, to reestablish, we have a standing motion before 

us.  We have set this deliberative time for today, and 

I think we ought to pick it up there, but let me 

highlight just how we got here in terms of the 

regulations and what we're allowed to do.  In terms of 

revisiting orders or decisions or anything like that, 

the Board is treated differently than any participant 

in the case.  The participant has a certain time to 

bring a motion for reconsideration.  The Board has a 

different one. 

  Our regulations, clearly, allow this Board 

to reconsider anything that we have deliberated on, 

any application up and to 10 days after the order is 

written.  It kind of makes common sense.  If we are 

thinking about and trying to write an order of which 

all these orders are ours and deliberating, why would 
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we have to wait until we write it and send it out and 

then bring a motion for reconsideration?  Rather, it 

seems very appropriate that the Board up and to and no 

later than 10 days after an order is written can 

revisit, reestablish, gain more information, if 

needed. 

  My goodness it seems like every day we 

have something that speaks to this issue.  For 

instance, the case we decided this morning that we 

brought in more information that wasn't actually 

within what we thought substantively and graphically 

looked at.  There are other examples and I don't think 

we need to bring up, but I think where we begin is 

3126.7 and the regulations are very clear, and I'll 

read them.  "The Board on its own motion may not later 

than 10 days following the filing of the final 

decision in the record may decide to reconsider or 

rehear an application or an appeal." 

  It brings us to today's point.  The second 

aspect of bringing us to today's point is anything 

that we decide on and this, as I know we have all said 

numerous times, is a huge record, not to mention 

somewhat complex on its issues.  Everyone needs to be 

touched on in order for full deliberation and for an 

order that is, clearly, reflective of what the Board's 
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action is.  And so it brings us to today.  I do not 

think that it was a mistake necessarily to ask all 

participants in the application to summarize the 

evidence that was already in the record and presented 

to us in some fashion and we, clearly, have that 

before us today, as well as the original application 

and all of the submission in evidence that is in the 

record, at this time. 

  I think as we've said and I'll reiterate, 

the pertinent parts for our consideration today is 

section 205, and I think the critical aspect is 205.5. 

 There was some concern that perhaps there was not 

enough evidence or it wasn't, clearly, delineated.  I 

strongly believe that the aspects in this application 

were, clearly, delineated and we looked at them 

individually.  Whether the evidence and the testimony 

-- well, I think it's fairly clear, the testimony 

focused on one aspect much heavier than the others.  

And so it may have overshadowed and crowded out some 

of the other evidence that was in the record. 

  I had felt and still feel that the 

evidence was full for our complete deliberation on the 

addition and new construction as proposed.  The facts 

and evidence in the case show that the Historic 

Preservation reviewed the application and gave its 
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favorable recommendation to it.  The Cleveland Park 

Historical Society also did.  The Historic 

Preservation reviewed the concept design and it found 

in establishing, you know, and I will note that most 

of the opposition's points and the applicant's points, 

but they found it to be -- HPRB found it to be 

sympathetic and compatible with the Colonial Revival 

House. 

  They were looking obviously in this 

Historic District to see what was being proposed was 

architecturally in keeping with the Historic District. 

 The opposition on numerous occasions has reiterated 

the fact that this house, and the ANC was one of the 

strongest in their original submission, that this 

created a more institutional and there was also talk 

of commercial character.  I'm not persuaded by just 

the use of that language, but I am, clearly, persuaded 

by, first of all, the Historic Preservation review, 

the Cleveland Park Historical Society review and also 

the drawings that were submitted and shown. 

  I know the Board and the Board has them in 

front of them right now.  The elevations of all the 

streets, the existing condition and also that which 

was proposed.  It is in the evidence and it is a fact 

in the case that the applicant did revise some of the 
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original plans fairly extensively changing some of the 

massing that was reduced.  There was the connection, 

if you recall, that was to one of the accessory 

structures that was removed. 

  And importantly, the Tree and Landscape 

Plan, as in other applications, it is obviously a very 

important aspect to us.  We did have submission and 

testimony on that, but I am fairly confident that with 

the requirement that that Landscape Plan is to be 

reviewed by Historic Preservation Review Board, that 

there is an oversight body that will maintain the high 

integrity that this final, if it so moves in this 

direction, site will reflect. 

  To refresh and to put it down, the 

applicant is proposing -- well, the scope of work that 

would be encompassed in this addition and new 

construction would be the addition of two classrooms. 

 There is, clearly, evidence, and I think even one of 

the parties, I think, in opposition said it is 

unrefuted that it is crowded in the school, but it is 

to facilitate the requirements of the unique academic 

environment of NCRC, and it is to accommodate indoor 

motor play areas, the music and library room. 

  There was a lot of talk about having 

private meeting areas and rooms, because there is 
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actually no place for parent/teacher conferences or 

any sort of communication that needed to happen that 

wouldn't be done in a hallway or, you know, on the 

front porch.  And there was also testimony and 

evidence in the record of the addition of an elevator 

in the building.  Likewise, the facts and the evidence 

in the cases, how the third floor of the original 

structure would be utilized and whether it would be 

appropriate to have classrooms up at that high level 

or not, obviously, the proposed scope of work 

addresses the utilization of that area if it moves 

forward. 

  I think also in addressing 205 in terms of 

the answer to the special exception and also not 

creating any sort of detrimental impact on use, 

enjoyment, light and air of the adjacent neighbor and 

surrounding properties, it is fairly clear that this 

plan as has been modified through other reviews and 

through other open communication with the community, I 

think, most of which happened prior to it coming 

forward to us, but it locates the buildings to 

maximize open space.  It, clearly, is well below that 

which is allowable matter-of-right and it is, in fact, 

in evidence in the case that 80 percent of the site 

will remain open. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 43

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  That makes it 20 percent lot occupancy, if 

my math is correct.  There was also the amount of 

space when we talked about the scope of work and what 

is to be added.  There is an incredible amount of 

space that is below grade, which also, I think, 

addresses limiting, if not diminishing, the impact of 

the surrounding area.  In terms of the design and in 

terms of the impact, also we looked at one of the 

street frontages that had a kind of -- in the 

photographs and I'm not sure who submitted the 

photograph, but the point I got from it in looking at 

the grading on, gosh, is it Ordway, I probably ought 

to know that. 

  But what I would take as the back of the 

school area, the grading looked like it hadn't been 

dealt with in some time and certainly needed some sort 

of shoring or some sort of treatment and it just kind 

of looks rather rugged, in my opinion.  The proposed 

work, I think, not only doesn't create any negative or 

detrimental impact in that aspect, but I think 

actually adds to the visual quality of that area and 

that street frontage.  I don't find and I didn't find 

any persuasive evidence in terms of looking at that 

elevation and in terms of the contacts, the size and 

scale of the adjacent properties and the surrounding 
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properties that this was out of scale with those. 

  There is the aspect of the adjacent house. 

 In fact, it's 351 and 359 of our recent submissions 

from Mr. Little speak to the fact of whether the 

location and the setback and such whether we are not 

convinced and persuaded that they create a huge 

blockage of light or a diminishment of view.  I am 

more persuaded in the fact that if one was to build 

matter-of-right there at one point, that it is setback 

properly according to the regulations. 

  And secondly, I wasn't persuaded that it 

was in any sort out of scale or context.  I think the 

Board is well aware that any new construction is going 

to have an impact, that is somewhat of a given, you 

will see the building.  But whether it rises to the 

level of creating something that could not be 

sustained or could not and should not be pursued, I'm 

not convinced. 

  I think we can also rely on the Office of 

Planning's report in this application.  They did not 

do a subsequent submission based on the information 

that we asked, but they did, of course, submit quite a 

bit of information with the original application and 

hearing.  And I believe the Office of Planning reports 

did reflect and did speak to the meeting of the 
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requirements under section 205, except for that which 

related to the expanded enrollment and staff. 

  Some of the things in the original 

submissions and then also in the recent summation 

submissions, the ANC, which was in opposition, holds 

the position that the buildings were out of character 

and I talked about some of that.  They also talked 

about the noise of the commercial AC equipment and the 

diminishment of sunlight, noise and music and the 

increased activity of the school. 

  First of all, I'm not persuaded at all by 

the fact that there is increased activity.  The 

location of which and how that activity is related on 

the site.  I also didn't find rose to a level or a 

persuasive level that created some sort of new or 

actually was evidenced that it was any sort of 

problem.  In the ANC submission 353 and 358, which I 

think are the same, but actually have two exhibit 

numbers on it, they spoke to not allowing the 

reconsideration of which I've addressed in 3126.7.  

They have also stated that we are disinterested in the 

assertion that there is noncompliance.  I think we 

will get to that aspect a little bit later, but I can 

assure you that we're not disinterested, but do stick 

to our own jurisdiction. 
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  Well, actually, I should probably let 

others speak, at this time, because I have quite an 

extensive amount to continue on with, but let me open 

it up. 

  BOARD MEMBER ETHERLY:  Mr. Chair, I'm 

going to speak in part, but then defer to my 

colleague, Mr. Zaidain, who is always good to have 

back.  We missed you for your short absence, Mr. 

Zaidain, but we know that you're going to be gone 

again.  Anyway, Mr. Chair, what I'm curious with is, 

clearly, we had an extensive discussion about, dare I 

raise the word, traffic.  Traffic, of course, rears 

its quaint little head again with regard to 205.3 

which speaks to the center shop located and the design 

to create no objectionable traffic condition and no 

unsafe condition for picking up and dropping off 

children or elderly persons. 

  What I'm interested in perhaps is hearing 

some discussion about, Mr. Chair, as you did, of 

course, reference ANC submission at Exhibit 353 and 

the ANC Commission does at page 4 walk us through some 

of the discussion that took place with regard to cross 

examination of both OP and DDOT.  And what I'm 

interested in at least flagging for my colleagues as a 

point of discussion is we did hear testimony with 
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regard to the perhaps increased use of Ordway for the 

purposes of pickup and dropoff. 

  One, I just want to make sure I'm 

remembering that correctly, because I'm trying to 

continue getting myself back into the nomenclature 

that we dealt with for so many months.  But I'm still 

concerned as to whether or not that is an issue that 

perhaps is in the minds of any of my other colleagues. 

 I still struggle with that to some extent.  The other 

piece is the reference to the Little letter dated 

March 22nd, Mr. Chair, at Exhibit 351.  In that, I want 

to be very clear that I understand it is your argument 

that we could still have a matter-of-right 

construction that would essentially -- are you saying 

that we could, one could still have a matter-of-right 

construction in pretty much the same location and with 

the same scope as what is proposed here? 

  CHAIRPERSON GRIFFIS:  No, I think, it's 

just addressing the setback.  Basically, what would be 

a side yard setback.  I mean, it's a huge 

hypothetical, because it's not a separate lot, but if 

you look at the setbacks required for a side yard in 

this zone, from the lot line, that's where it would 

address.  And if you look at the context of other 

buildings and the other houses on the block, it is not 
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out of context with the side yards and the setbacks. 

  BOARD MEMBER ETHERLY:  Okay.  Thank you, 

Mr. Chair.  I just, essentially, for the moment wanted 

to just flag those two issues. 

  CHAIRPERSON GRIFFIS:  Sure. 

  BOARD MEMBER ETHERLY:  Thank you. 

  CHAIRPERSON GRIFFIS:  Mr. Zaidain? 

  BOARD MEMBER ZAIDAIN:  Yes, I'd like to 

weigh in on some of the things.  I would like to kind 

of provide some context of where my deliberations come 

from.  I didn't really get involved in the discussion 

with the preliminary matters, because I was in general 

agreement with where the Board was going, and I was a 

little concerned, and actually at times entertained by 

the submissions we got.  You know, there are some 

definite interesting lashing back and forth between 

attorneys, which makes late night reading a little bit 

more interesting. 

  But in reading through this, you know, we 

need to focus on the substance.  Obviously, there is 

some ancillary, well, not really ancillary, but some 

important issues that I think we have dealt with.  But 

one thing that was raised in the submissions that, I 

think, I needed to wrestle with in terms of 

deliberating on this is the existing staff and student 
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levels, and let me make two points on that.  One 

thing, well, we did the right thing by not getting 

into this whole noncompliance issue and all that 

during the regular proceeding of the hearing, because 

we don't do that. 

  We had an application before us for an 

increase to, I believe, 171 and 38 FTE or whatever it 

may be.  There was a lot of testimony and discussion 

about whether or not that is in compliance or out of 

compliance, but I think we did the right thing in 

saying we're going to deal with this application as it 

has been submitted, and we did that.  However, we 

denied part of this application based on traffic 

impacts, traffic and parking impacts, which I agreed 

with that decision. 

  That intrinsically is linked to the levels 

of staff and students at the school.  There is really 

no way to get around that.  So in deliberating on this 

construction, it popped into my mind well, what level 

of students and staff are we looking at that are going 

to be housed in this construction, because, clearly, 

we denied their expansion.  So what is the current?  

And in my mind, from reading the previous orders, it 

is 120 students and 28 staff.  There are two orders 

that are existing that reflect those numbers. 
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  In my mind, and we have a huge mountain of 

paper, I do not recall any kind of Board action that 

would allow that to be increased, which would need to 

be required.  I mean, I think it would be kind of a 

horrid thought to say that those original levels had 

been increased without an approval of this Board.  I 

think it would undermine the integrity of the process. 

 So just to frame how I approached it, my deliberation 

on this case, I deliberated the new construction based 

on those permitted levels.  And I think that there has 

not been an approval to increase those levels that I 

have been shown. 

  Certainly, the Board has not endorsed an 

increase in those levels and I'm reflecting the levels 

in the previous orders, because of the negative 

impacts of the transportation flow and the parking.  

So I think it would do a great service.  Well, just 

speaking for myself, I think it would do a great 

service to our deliberation as well as provide clarity 

to everyone what levels of staff and students we are 

talking about here, and that is what is reflected in 

the previous orders.  Because, in my mind, there has 

been no increase permitted. 

  So that's where I approached it.  And I 

think that if this heads in the direction of approving 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 51

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

new construction, which it seems like it may be 

heading, and I'll get to my deliberation in a second, 

I think that any order that we issue should reflect 

the fact that we have not approved an expansion in the 

use of this site, that being staff and students.  

Because, clearly, this Board has shown in its previous 

deliberation that we have some concerns related to the 

transportation impacts of that. 

  CHAIRPERSON GRIFFIS:  Good. 

  BOARD MEMBER ZAIDAIN:  So that is where I 

was coming from in terms of deliberation, deliberating 

on this construction based on the permitted levels. 

  CHAIRPERSON GRIFFIS:  And let me just 

address that issue, because I think we can dispense 

with it.  Clearly, we're still under the same 

application that requested the increase for 

enrollment. 

  BOARD MEMBER ZAIDAIN:  Right. 

  CHAIRPERSON GRIFFIS:  And we're not 

revisiting the vote on that.  So that is standing.  I 

think the other aspects that I hear you saying is we 

need to affirm the fact of Application 16307, which 

was the original application, the hearings dates in 

January and April of 1998.  The final order as issued 

on March 3, 1999 still stands. 
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  BOARD MEMBER ZAIDAIN:  Yes. 

  CHAIRPERSON GRIFFIS:  However, it is in 

force. 

  BOARD MEMBER ZAIDAIN:  There are two 

orders.  Are you referring to the one that was issued 

on March 3?  I don't think the -- oh, okay, I see the 

issue date. 

  CHAIRPERSON GRIFFIS:  Yes. 

  BOARD MEMBER ZAIDAIN:  This is the one 

that was summary upon rehearing? 

  CHAIRPERSON GRIFFIS:  Yes. 

  BOARD MEMBER ZAIDAIN:  Okay.  I agree.  

And that's exactly my point. 

  CHAIRPERSON GRIFFIS:  It still remains in 

full force as it is today. 

  BOARD MEMBER ZAIDAIN:  Right.  And, you 

know, it's unfortunate because it seems like there is 

some ambiguity out there.  From my reading of these 

orders, and again this is my perspective, I don't see 

120 students at one time.  I don't see 28 FTE.  To me 

it says 120 students and 28 staff. 

  CHAIRPERSON GRIFFIS:  Okay.   

  BOARD MEMBER ZAIDAIN:  So that's -- 

  CHAIRPERSON GRIFFIS:  Do you want to speak 

to the new construction? 
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  BOARD MEMBER ZAIDAIN:  Yes, and that's 

where I approached the new construction.  So I think 

you've touched on a lot of issues that I agree with, 

Mr. Chairman, in regards to the new construction.  I 

think one of the things that we need to assess in this 

is the integrity of the Zone Plan and essentially what 

could be built there matter-of-right.  You've got an 

R-1-B District where the minimum lot size, as I read 

it in 401.3, is 5,000 square feet.  Well, this lot is 

almost a little over an acre, that's my understanding. 

  And so it seems like there could be a 

pretty substantial amount of units that could be put 

into that site as a matter-of-right, so you kind of 

start there and work backwards in terms of how this 

meshes in with the neighborhood.  And I'm not going to 

reiterate all the things you said in terms of 

neighborhood character, I think we've got a report 

from HPRB that reflect that it is not going to be a 

detriment to this Historic District, in terms of its 

design and location. 

  And one thing that I found compelling in 

reading and going through the plans and trying to 

rehash everything we heard was this construction is 

going to double the square footage for the buildings. 

 But if you look at the lot occupancy, it is only 
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increasing the lot occupancy by 10 percent.  So in my 

mind, I think that really reflects a pretty good job 

in accommodating the program needs or accommodating 

some expansion and not distributing the mass 

throughout the site.  I think it really concentrates 

the mass in areas that are appropriate, and it doesn't 

overwhelm the site in terms of its character with the 

neighborhood. 

  We read some information regarding the 

side yard impacts.  You know, one of the places to 

start is well, what is allowed their matter-of-right 

and there is a side yard of 8 feet.  Well, the plans 

that we have seen show 16 feet 11 and 10 feet, 

respectively, with the buildings, so in a way it is 

kind of preserving what is already there and there is 

no what can be built matter-of-right, I think, would 

almost be even more intrusive to what -- well, I'm not 

saying that this is intrusive, but even more of an 

impact to the adjacent neighbor. 

  So I think the architect has done some 

quality work here, and I think that in focusing just 

on the construction, I think I could support the 

construction as it stands. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you.  

Yes, go ahead? 
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  COMMISSIONER HOOD:  I just wanted to 

comment on the new construction.  As I looked at it 

and when I finally got to concentrate on focusing on 

the construction, I thought about something I asked at 

one of the hearings.  Again, Ms. Badami's residence 

and she mentioned that the sunlight and would be 

objectionable to her neighboring property.  And I'm 

just making sure.  I want to make sure that we flush 

all that, because I can tell you my proposal and I 

don't know exactly when the Board -- if you all do 

this, but I was thinking if I stand in front of the, 

where I'm looking at it here, NCRC and the proposed 

addition, which is right behind the main house, I 

guess it's the northeast side, that little section of 

that area, and I believe that is where the stairwell 

is going to be.  And you architects maybe can help me 

out with this. 

  This area here to the right, if I'm 

standing in front of it, and I was trying to figure 

out a remedy or mitigation measure to deal with the 

issue that Ms. Badami had and my colleague, Mr. 

Zaidain, mentioned about the side yard requirement.  

And I was just wondering if we were to take that off, 

and I don't know if the Board actually gets into this, 

because I wouldn't necessarily want to redesign that 
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project, but I'm just trying to make sure that we have 

looked at all costs of mitigating, because as far as 

I'm concerned, Ms. Badami's property is the only one 

that will be impacted as far as from what I view 

that's in the record. 

  And that's why I asked for this 

information at the last time we were deliberating.  

And maybe you can help me out with that.  If we took 

that piece off, I think that will solve her problem. 

  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER HOOD:  And I don't want to 

get into redesign.  I'm just throwing that out there 

for the sake of discussion. 

  CHAIRPERSON GRIFFIS:  Okay.  No, I think 

it's an important point.  Well, I think we should go 

right in to it.  I think the party in opposition was, 

in fact, Badami Exhibit 363 in its recent submission, 

but prior in the hearing did talk about light and air 

and the privacy of the impact of the addition blocking 

light to her basement area, a basement cellar.  Just 

to flush out all the aspects that were touched on on 

that property, there was also a reiteration of the 

permanent damage that the construction would do, 

increased noise and activity, the destruction of the 

topography. 
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  It was stated six commercial HVAC units in 

that submission.  I've said the loss of light and air 

and also the alteration of the historic home.  Mr. 

Hood, I think you bring up an excellent point.  And 

what I looked to is two forms.  One, the testimony 

that was given that did speak mostly to a bedroom that 

was located in the basement area, of which if you look 

at the site on the architectural drawings and also in 

any of the aerial photographs or other photographs 

that are listed, you'll see the massing of the 

building. 

  COMMISSIONER HOOD:  Mr. Chairman, take me 

to the page exactly, which page you are on. 

  CHAIRPERSON GRIFFIS:  You know, these gosh 

darn things aren't -- 

  COMMISSIONER HOOD:  They're not? 

  CHAIRPERSON GRIFFIS:  -- labeled and mine 

how now been separated to make additional copies.  But 

if you look at the proposed Ground Level Plan, let's 

take it at that.  No, actually, start with me on the 

existing plan, the site plan, which is the more 

rendered piece, which will show the existing condition 

and also the proposed addition.  If you look at the 

massing of the existing building, and massing, what I 

mean is what is actually solid there, the house with 
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the addition and well, even with the addition is 

almost in line with the adjacent house.  Certainly not 

out of character to address that one piece. 

  The separation, the distance between the 

two is fairly extensive as can be noted by the path, 

the scale of the path that is walking back there.  

When you look at -- again, now, moving to the 

elevation, I think is the important point.  What I can 

take -- when I can find it rather.  Well, we can go to 

the west elevation, the east elevation.  Mr. Hood, I 

think, oh, man, well, that's a problem when you rip 

these darn things apart. 

  Look at the east elevation.  I think 

that's the most pertinent one.  And you look at, 

essentially, the stepping back of the building and the 

massing how it disappears towards the edge of the 

building.  This isn't as if it is a 100 foot wall that 

is going up that would, you know, block all the light. 

 If you look at the top portion of the chimneys and 

the roof line of the existing structure, the addition 

itself and any sort of reconfiguration that is 

happening here steps down from that. 

  I don't think anyone is saying that this 

wouldn't be noticed.  As I've stated before, it will 

be a solid piece.  But looking at the setting of it 
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and how it sets on the building and also the amount of 

open area around it, I don't see it rising to the 

level of eliminating air or light and, frankly, not 

rising to the level of creating such a condition that 

it would be found to be adverse to the adjacent 

property. 

  I think it also would be fairly, if you 

look at the plans, critical to the operation of what 

is being proposed to the scope of work.  And, of 

course, we don't necessarily redesign things on the 

fly.  But if you look at removing the portion where 

the stair access is, you're actually removing the 

portion that would be required by code, and then you 

start to have -- you know, then you start diminishing 

the actual useable space that is up there, and it all 

becomes stair and elevator.  I'm certainly open to 

other comments.  But I'm not persuaded that that would 

necessarily be the appropriate way to go. 

  If you look at the second walk-through at 

the second floor, this may help understanding the 

massing of the two.  If you look at the proposed First 

Floor Plan, you can see the full footprint of the 

building and the stair that you're talking about. 

  COMMISSIONER HOOD:  Yes, I saw that, Mr. 

Chair. 
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  CHAIRPERSON GRIFFIS:  And then if you go 

to the proposed second, you see how diminished the 

massing is around that area.  And if you go to the 

third -- 

  COMMISSIONER HOOD:  Let me save you a 

little bit, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Okay.   

  COMMISSIONER HOOD:  I just wanted to hear 

how the discussion was going to go, and I was going to 

make an attempt.  But I will tell you that for me the 

west elevation actually satisfied any concerns that I 

had.  But I just hate to see, and I put myself in Ms. 

Badami's place, having things blocked.  But I think 

that the west elevation, at least where I see it here, 

will solve all my issues with adverse impacts to the 

Badami house.  There is not a conflict for her.  But I 

just think that it can work. 

  Then it goes back to the issue of Mr. 

Zaidain of what can be done as a matter-of-right, and 

I think that we have to weigh that and, like you say, 

work our way backwards.  But the other issue, Mr. 

Chairman, if I can just jump around a little bit, is 

the issue that Mr. Etherly mentioned, and it's about 

the use of Ordway Street.  I think this new 

construction, a lot of it is geared to Ordway Street 
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and I was under the assumption, never assume, but when 

we dealt with the traffic issue that that would go 

away.  Then I'm looking at the plans again and 

refreshing my memory that that new construction is 

going to be a key part to what goes on on Ordway 

Street, because that's going to be an entrance, I 

believe.  They are going to use the steps to come back 

in that back way if I'm correct. 

  CHAIRPERSON GRIFFIS:  It is a current 

entrance now. 

  COMMISSIONER HOOD:  Okay.   

  CHAIRPERSON GRIFFIS:  It's my 

understanding. 

  COMMISSIONER HOOD:  But if I remember 

correctly, as Mr. Etherly stated, Mr. Laden, DDOT had 

an issue about the use of Ordway Street.  And I 

thought that was resolved with the traffic denial, but 

obviously that goes to new construction.  And correct 

me, any of my colleagues can correct me, but I'm 

getting a little twisted with that. 

  BOARD MEMBER ETHERLY:  To follow-up on Mr. 

Hood's comment, Mr. Chair, what offers some continued 

food for thought and page 4 of the ANC report at 353 

walks us back through testimony that was provided by 

the Office of Planning and the Department of 
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Transportation with regard to specifically the new 

construction, and I want to be very clear about what 

we are talking about here, and that is not overall 

impact of traffic magnitude on the part of the entire 

NCRC facility.  We're only talking about factoring in 

the addition and the new buildings.  I just want to be 

very clear with my colleagues, and I'm sure Mr. Hood 

will agree that that's what we are talking about here. 

 Not the overall traffic impact, but just the impact 

of the proposed addition of the new building. 

  In relevant part, and I apologize for not 

having my transcript handy, because I would love to 

perhaps take a look at the full conversation 

surrounding what the ANC highlights, but in relevant 

part, the ANC at page 4, first full paragraph, notes 

and I'll just read directly "When Mr. Nettler posed a 

similar question to Mr. Laden, he concurred that new 

construction and its potential to create dangerous and 

objectionable traffic conditions and increase 

vehicular volume on neighboring streets was not 

supportable."  And there is a reference which I 

believe is to the transcript at page 323. 

  He further agreed with Mr. Jackson that 

regulatory solutions suggested as an option by DDOT 

should be proven to work before any new construction 
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was approved to, cite at page 330.  I want to be very 

clear that I believe, if I recall correctly, the 

Office of Planning still ultimately was comfortable on 

this issue, but there continues, I think, to be a 

question with regard to DDOT's ability to 

satisfactorily resolve the issue of 205.3, which once 

again does speak to no objectionable traffic 

conditions. 

  Perhaps if I can put my hand on our 

original file, I would love to grab a copy of the 

Transportation Management Plan just to be sure I'm 

clear with regard to once again what the applicant was 

proposing on the issue of pickups and dropoffs on 

Ordway.  But I share Mr. Hood's concern and as I 

endeavored to flag the issue for my colleagues 

earlier, I'm just not certain if you can escape the 

specter of traffic, even on this limited question of 

the construction of the addition and the new building. 

  BOARD MEMBER ZAIDAIN:  Well, it's my 

recollection, you know, we processed all of that in 

the original deliberation in the sense of the TMP, the 

impacts.  There was a substantial amount of, I thought 

a substantial amount, testimony from DDOT regarding 

the impacts of Ordway.  But, in my mind, that was the 

basis for a denial of the student and staff increase. 
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 I mean, the TMP and all that went along with it, you 

know. 

  I mean, in my deliberation for this 

particular part, I was looking at the construction for 

Ordway and, in my mind, you know, it was -- the 

cornerstone to how I was deliberating was that we had 

already dealt with that and, in fact, denied the 

expansion of the students and staff and all of that 

based on those issues that were raised by DDOT.  I 

don't remember their being a connection between the 

actual construction and the functioning of Ordway. 

  BOARD MEMBER ETHERLY:  Well, the 

connection there, Mr. Zaidain is 205.3, which by its 

terms speaks to the location of the center and design 

such that, to paraphrase, to create no objectionable 

traffic condition.  That's the very specific language 

that I'm still struggling with. 

  BOARD MEMBER ZAIDAIN:  Right. 

  BOARD MEMBER ETHERLY:  For me, I don't 

think the other aspects of 205 offer major challenges 

here. 

  BOARD MEMBER ZAIDAIN:  Right. 

  BOARD MEMBER ETHERLY:  Well, let me share. 

 I'll just conclude I perhaps share Mr. Hood's desire 

that we had been there, done that on the traffic front 
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and didn't have to deal with it.  By its terms, 205.3 

keeps the issue very squarely in front of us.  And so 

I'm struggling with if traffic is an issue on the 

issue of student enrollment and increase in staffing, 

how do we resolve that as it relates specifically to 

the issue of the proposed new addition and the new 

building? 

  BOARD MEMBER ZAIDAIN:  Well, I think the 

answer is somewhat maybe overly simplistic, and I hope 

I don't come across as being flippant, because I'm not 

trying to be.  But, you know, we're just looking at 

the construction period.  So, you know, in 

deliberating on just the construction, is there 

anything about the construction that would affect 

traffic on Ordway? 

  BOARD MEMBER ETHERLY:  Well, what I'm 

trying to figure out is help me reconcile Mr. Laden's 

statement with regard to concerns about new 

construction and its potential to create dangerous and 

objectionable traffic conditions.  That reference is 

very specific. 

  BOARD MEMBER ZAIDAIN:  Yes, and I think 

that was responding to the TMP and its recommendation 

to establish a dropoff on Ordway. 

  BOARD MEMBER ETHERLY:  So just perhaps 
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then the resolution is, you know, should a motion move 

forward successfully in support of the proposed 

addition and new building?  Is that an issue that can 

be resolved with regard to conditions?  You know, I'm 

just kind of talking it through.  But I understand 

your caution, Mr. Zaidain, and that's why I wanted to 

be very specific. 

  BOARD MEMBER ZAIDAIN:  Yes. 

  BOARD MEMBER ETHERLY:  If you were talking 

simply about the transportation or the traffic impacts 

of the proposed new construction, the addition and the 

new building. 

  BOARD MEMBER ZAIDAIN:  Right.  And if you 

look at the previous order, which, you know, will 

default back to beyond the construction, it does talk 

about the carpooling right around Highland Place.  

There was something in this order regarding Ordway and 

parking.  But to me that will become what the 

regulating factor is.  Yes, there is requested parking 

adjacent, and this is reflected in the previous order, 

to the school property where it will be limited to 15 

minutes on school days between 7:00 a.m. and 8:30 a.m. 

with appropriated signage and pavement markings. 

  So that is already been approved and 

instituted and was deemed acceptable to the BZA back 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 67

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

then.  That's what it will be now. 

  CHAIRPERSON GRIFFIS:  And nothing changing 

the conditions. 

  BOARD MEMBER ZAIDAIN:  And since we're 

just dealing with construction, I don't think we 

should change that condition, since it was found 

acceptable back then based on those staffing and 

student levels. 

  BOARD MEMBER ETHERLY:  Completely 

understood. 

  BOARD MEMBER ZAIDAIN:  Which is what will 

be there and required. 

  BOARD MEMBER ETHERLY:  I know Mr. Hood 

wants to get in here. 

  BOARD MEMBER ZAIDAIN:  Okay.   

  BOARD MEMBER ETHERLY:  But the question is 

does the construction of the proposed addition and the 

new building do anything to change? 

  BOARD MEMBER ZAIDAIN:  Oh. 

  BOARD MEMBER ETHERLY:  And I want to be 

careful about referencing back to the old one, because 

I understand we're in a different setting here. 

  CHAIRPERSON GRIFFIS:  What is your answer, 

Mr. Zaidain? 

  BOARD MEMBER ETHERLY:  My question is I'm 
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asking the two of you. 

  CHAIRPERSON GRIFFIS:  Oh. 

  BOARD MEMBER ETHERLY:  Don't ask me.  I'm 

struggling with it. 

  BOARD MEMBER ZAIDAIN:  Personally, I don't 

-- well, finish your question there. 

  BOARD MEMBER ETHERLY:  No, I'm done. 

  COMMISSIONER HOOD:  I think I have an 

answer. 

  BOARD MEMBER ZAIDAIN:  Okay.   

  COMMISSIONER HOOD:  I think I have an 

answer.  I think.  It's hard for you to believe, but I 

think I have an answer.  And I understand where Board 

Member Etherly is coming from and I can assure you 

that issue aside, rehashing to me, this new 

construction and the way I look at it it's tied to the 

new construction, at least from the statement that was 

made at the hearing by Mr. Laden.  But I wonder, the 

issue about sidewalks and making it safe then, and I 

don't want to rehash that whole five and a half hour 

transportation piece, but what we have here and I hear 

my Chairman giving a sigh of breath there, but anyway 

I will tell you that it's assigned to it, but then on 

the other hand, I wonder if DDOT still have some more 

approvals? 
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  Do they still come in and I'm just asking. 

 Even after if this was approved or however it is 

going to go, does the Department of Transportation 

still come in and have a say so or something to impact 

that area to make it safe and feasible for the usage 

of that whole particular area?  And I think that is 

actually their role.  I may be incorrect, but I think 

at some point in time DDOT has to come back in and 

make sure that it is safe at that point.  That may 

give Board Member Etherly some comfort if that 

happens. 

  BOARD MEMBER ETHERLY:  I think, to a 

significant extent, we had talked about that, so I 

think part of our deliberation on the impact of the 

proposed increased enrollment and staff, we did speak 

quite a bit about DDOT's look at this particular area 

in its entirety.  I'm still struggling with it and, 

you know, I'm still looking for some help here in 

resolving this.  I understand Mr. Zaidain's caution, 

but it still is a point of concern for me, because 

does, by the introduction of the new addition and the 

new building, that offer or does that offer the 

potential for creating new objectionable traffic 

impacts as it relates to Ordway? 

  And I'm concerned based on some of the 
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testimony that we received from the Department of 

Transportation that that still may be an open 

question.  And by its terms, 205, has to be satisfied 

in its entirety.  I would love to say that the 800 

pound gorilla of traffic is not in the room, but it is 

here, and I don't want to avoid that out of the desire 

to sidestep what took a substantial amount of time on 

the other issue that we resolved. 

  BOARD MEMBER ZAIDAIN:  Well, the way I 

approached it and it is kind of a tough thing to 

separate, but the way I approach it is I deliberated 

on the construction based on the levels that were 

approved back in 1998 and that was found acceptable to 

the BZA at that time.  They were not looking to 

override that.  So there has been an approval 

transportation-wise to endorse those levels.  So that 

led me to just the construction.  And one thing that I 

think I should mention and this shouldn't cause any 

problems is there was a submission, and I believe it 

is from the ANC, that talked about how DDOT 

independent of this project and other things is 

studying and allegedly has presented plans to upgrade 

Ordway. 

  So, I mean, that has nothing to do with 

what we're doing now, because we're just looking at 
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construction.  But in another reality, in another 

agency, they are looking at improving that street.  So 

that even, you know, gave me further assurance that we 

don't need to get into transportation here.  And so I 

just started looking at what is the construction going 

to do to the traffic on Ordway? 

  And aside from not entirely liking the 

elevation of Ordway and maybe it would make me slam on 

my brakes as I drove by -- 

  CHAIRPERSON GRIFFIS:  The existing? 

  BOARD MEMBER ZAIDAIN:  No, the proposed.  

This is just a personal opinion, but I think they 

should add -- I mean, it's almost designed to be a 

rear of a building as opposed to the rest of the 

buildings on the street are fronts.  It would be nice 

if they did some further embellishment.  But that's 

just my personal opinion.  I don't think that that 

design or the scale of that building is going to 

affect transportation. 

  CHAIRPERSON GRIFFIS:  Okay.   

  BOARD MEMBER ZAIDAIN:  I mean, we're put 

in a situation where we got to work through that and 

that's the way I work through it. 

  CHAIRPERSON GRIFFIS:  The last thing on 

that then, I mean, what we're looking at in terms of 
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the new construction and what is happening on Ordway 

is to see whether anything that is proposed in the new 

construction would create some of the impacts that we 

would find objectionable.  I mean, the fact that there 

is -- the student population is there that is dropped 

off and picked up, there is nothing that precludes 

them from using either street. 

  And so what we look at is whether just the 

construction would create an objectionable condition, 

and I think looking at the fact of what we're showing 

as for proposed construction in terms of the grading 

that would take place, and I think the evidence and 

the testimony that is in the record shows that it may 

well create, once you get on site, a more safe 

condition in terms of entering and exiting the site.  

Yes? 

  BOARD MEMBER ETHERLY:  Where is that?  

Where are you finding that?  Where are you finding the 

support for that assertion, Mr. Chair? 

  CHAIRPERSON GRIFFIS:  From my 

understanding of it? 

  BOARD MEMBER ETHERLY:  Yes,sir. 

  CHAIRPERSON GRIFFIS:  Which part?  The 

entrance and exit? 

  BOARD MEMBER ETHERLY:  If I understood 
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your statement correctly, you are offering that the 

proposed new addition and building would perhaps 

create a safer pickup and dropoff location as it 

relates to Ordway? 

  CHAIRPERSON GRIFFIS:  Yes, I think it is 

fairly clear that, in my understanding, there is a 

safer entrance and exit into the site.  Once you get 

on to the site.  There was talk about the stairs that 

was there now in existence. 

  BOARD MEMBER ETHERLY:  Yes. 

  CHAIRPERSON GRIFFIS:  The grading which 

you can see in the photographs of how kind of 

precarious that whole area is.  I think establishing 

the proposed construction that creates a more 

substantial retaining wall and also creates and actual 

staircase that comes up through and brings you onto 

the site, clearly, is much more conducive to entering 

an exiting the site off of Ordway Street. 

  BOARD MEMBER ZAIDAIN:  But you are not 

basing that on a dropoff? 

  CHAIRPERSON GRIFFIS:  No. 

  BOARD MEMBER ZAIDAIN:  You're just talking 

about just general access to the site? 

  CHAIRPERSON GRIFFIS:  Absolutely. 

  BOARD MEMBER ZAIDAIN:  Okay.   
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  CHAIRPERSON GRIFFIS:  Look at the stair 

configuration on the existing site plan and that as 

proposed. 

  BOARD MEMBER ZAIDAIN:  Okay.   

  CHAIRPERSON GRIFFIS:  I mean -- 

  BOARD MEMBER ZAIDAIN:  Okay.  And to 

answer a question that Mr. Hood had very briefly, you 

talked about whether or not DDOT would have to be 

involved again.  I don't, just from my general viewing 

of this, see anything aside from maybe construction 

access where there would have to be public space 

permits pulled or anything.  So I don't, just from 

looking at it, see DDOT coming back in until they 

start, from what I've read, doing their studies of 

Ordway and moving through with their plans, whatever 

they may be. 

  But I think that we kind of kicked DDOT 

out of the room when we denied the transportation and 

staff increases, increases in children and staff. 

  BOARD MEMBER ETHERLY:  Well, not to beat a 

dead horse, Mr. Chair, I'm more than happy to move 

forward, I'll just state for the record I disagree 

with Mr. Zaidain on the grounds that 205.3 keeps DDOT 

in the room.  I entirely agree that the excellent work 

that DDOT is doing will continue in this area as it is 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 75

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in other parts of the city as part of its own process 

and that will run its course.  I'm prepared to move 

forward, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Okay.   

  BOARD MEMBER ZAIDAIN:  And then just to 

clarify really quick.  I agree with you.  You're 

right, 205.3 is, and transportation is an issue, but I 

don't -- the substance of issues of transportation I 

think we dealt with and I think the construction does 

not present a conflict in that realm.  So I think we 

are there. 

  CHAIRPERSON GRIFFIS:  Very well said.  We 

do need to enumerate at least some of the other things 

that have come up.  An awful lot in terms of 

topography and the runoff problems, I think are a 

matter of construction and will be dealt with in that 

sense.  There was also talk about the permit 

construction damage, which I think can also and should 

be mitigated.  The tree removal, I think, was properly 

addressed and I find that the applicant addressed that 

sufficiently to show that it would not create any 

adverse or continued adverse impact. 

  In fact, the open space in the redesign, 

as I've touched on briefly, the redesign of the open 

space, the 80 percent of the open area is quite nice. 
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 Oh, gosh, there was other things.  There was also the 

talk about the barrier on the property lines to 

protect the site and noise of the playground.  And the 

party in opposition, Beckner, had brought that up 

substantially.  I know that I reviewed it and I know 

the rest of the Board reviewed it in terms of the site 

plan and the impact on that side, and I find that the 

noise and the activity of the playground would not 

create in its new configuration an increase or any 

sort of adverse impact outside of what is -- should be 

assumed that should be there in terms of the age of 

the children and the activities that have existed for 

quite some time in that area. 

  The maintenance shed, we haven't really 

touched upon too much.  There was testimony by the 

party in opposition about how it would be used, 

whether it rose above the customarily use in a 

residential area, the amount of traffic it was talked 

about going to and from the maintenance shed and to be 

absolutely clear it was meant to be pedestrian 

traffic.  There was also testimony in Exhibit 341, I 

think page 23, as my notes say, and talked a lot about 

that and also the use of equipment.  I didn't find 

that rose to the level of an adverse impact, but was 

much more analogous to a residential home of the same 
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size and open space. 

  Well, quite frankly, I was prepared to go 

much further on with this, but I would not that the 

Board feels sufficient as to deliberation on this.  I 

think it only goes to reiterate the fact of how much 

information we have in the record on this from every 

point of view and vantage point.  And so I'm willing 

and open to entertain direction or action at this 

point.  We'll wait until we can get this on tape. 

  BOARD MEMBER ZAIDAIN:  That actually 

brings up a point that maybe I should just interject 

just to clarify something, because I'm sure a lot of 

people will be reading the record.  It was my -- I 

noticed in reading the transcript from our original 

deliberation on this case that there was an error and 

Mr. Etherly being credited or maybe discredited with 

some of the things that I said and then vice versa.  

God knows that I do not have the extensive vocabulary 

that Mr. Etherly has and I would not, and I'm sure he 

would not, want to claim my lack thereof.  So as 

anybody may read the transcript, just keep in mind 

that there are some errors in that and hopefully it 

will be corrected. 

  CHAIRPERSON GRIFFIS:  That's what we're 

doing in August, manually correcting all of those.  
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Okay.  Any other comments, deliberation, questions?  

If not, it will be without hesitation on my part to 

move approval of the aspect of which we have brought 

to ourselves for redeliberation and that is approval 

of the new construction and addition as part of 

Application 16970, and this would permit the 

construction of additional principal accessory 

structure and the addition to the principal structure 

at 3209 Highland Place, N.W.  And I would ask for a 

second. 

  BOARD MEMBER ZAIDAIN:  I'll second it. 

  CHAIRPERSON GRIFFIS:  Thank you.  For 

clarification on the motion, I think it goes without 

saying that our previous deliberation and vote would 

stand.  As Mr. Zaidain has brought up the fact of what 

is also a controlling factor on this site is the 

existence of our previous order of which this would 

not supersede, but would essentially look to somewhat 

modify that that was made in Application 16307.  I 

think it has been fully deliberated at this point and 

I would open it up for others to speak. 

  BOARD MEMBER ZAIDAIN:  Yes, I want to 

address that point, because as the seconder of the 

motion, I think that I would like to hear some 

feedback from the rest of the Board.  Again, there was 
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a lot of, I think, misinformation floating around in 

not only the hearing, but in the submissions we 

received for this deliberation regarding what is the 

permitted staff and student levels at the school.  And 

I think it would do a great service to everyone if 

this order, as complicated as it probably will be, 

should reflect exactly what is permitted on that site, 

and that is in the previous order. 

  Granted that's not, I know, usual 

procedure in the sense that the previous order always, 

you know, may -- well, it's not as clear as one would 

think, but I think everybody deserves some clarity in 

that sense in regards to knowing exactly how many 

children NCRC is allowed to have on site and exactly 

how many staff and that is what was approved by the 

Board back in 1998.  And I would request, and again if 

the other Board Members don't feel, that when the 

order comes out that is reiterated in it, so that 

there is clarity to everyone. 

  CHAIRPERSON GRIFFIS:  Excellent point. 

  BOARD MEMBER ETHERLY:  Mr. Chair, I'll 

speak in opposition to the motion.  I want to be very 

clear in regards to my opposition that this is in no 

way a statement against the excellent and unquestioned 

history and tradition of NCRC and the wonderful work 
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that is going to continue to happen at this 

institution.  I still feel very strongly consistent 

with my prior position that we are perhaps in my 

tenure on the Board first -- well, confronted with the 

first instance where we have a roadway system that 

perhaps is just not mature enough to handle 

potentially what we're looking at with respect to the 

very specific issue of the proposed addition and new 

construction. 

  I continue to believe that 205.3 calls 

into question the very issue that I would have loved 

to have resolved in its entirety, as we dealt with the 

issue of the proposed increase in staff and 

enrollment, but traffic, I think, continues to be a 

very difficult hurdle for the applicant to overcome at 

this particular juncture.  As Mr. Zaidain has aptly 

referenced to the 1998 decision of the Board as it 

relates to the special exception, I continue to be of 

the frame of mind that the point when that special 

exception comes again before this Board, perhaps would 

be the more appropriate point to deal with the vast 

majority of these issues as we might have an 

opportunity to see greater maturity on the part of 

some of the decisions that continue to be under 

deliberation by DDOT and other aspects of the District 
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of Columbia Government. 

  But I want to be very specific with regard 

to the grounds for my opposition.  And that is that I 

do believe 205.3 and the traffic, objectionable 

traffic conditions continue to be a question that just 

satisfactorily have not been put to rest, in my mind, 

as it relates to the proposed addition and the new 

construction.  But I want to make no mistake that this 

is in no way a statement against, once again, the 

wonderful work that NCRC is doing. 

  And I do it very reluctantly, because we 

did have, what I thought was, very helpful testimony 

about the interrelationship or the interplay between 

the proposed new buildings and the continued program 

of instruction and learning that NCRC is trying to 

implement.  And so it is with hesitation that I take 

my position of opposition in the motion, because I am 

aware of how these new buildings are being offered by 

the applicant to continue forwarding their educational 

mission, but I do believe that the traffic mountain 

continues to be one that is a hamstring in this 

application, at this present point in time.  Thank 

you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Mr. Etherly.  Others? 
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  COMMISSIONER HOOD:  Mr. Chairman, I would 

speak and say that I thought we had handled the 

traffic issue.  I'm strictly here dealing -- I 

understand my colleagues issue with 205.3, but I 

thought that it had been hashed.  I understand we are 

basically talking about, if I'm not mistaken, which I 

know I'm not, the same amount of students, same amount 

of people using the facility, but just an additional-- 

some new construction. 

  So I think the traffic issue, to my 

satisfaction, has been dealt with.  It was denied.  

But now, we're looking at the other part as far as the 

new construction and I will be voting in favor of the 

motion that was seconded.  And also, I would also 

agree with Board Member Zaidain to whatever degree 

that we can that we can make sure that the prior order 

issues there, I know it reverts back to it as he 

stated eloquently, that that also still remains 

steadfast, because I think that is an issue. 

  So with that, I will, I'm not going to use 

the word reluctantly, be voting in favor, because when 

I look at what can go there as a matter-of-right 

without coming in front of anyone, then I would have 

to be in favor of this project as long as, hopefully, 

they will have a good working relationship as they 
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build and be considerate.  And this is not nothing 

legal, can't hold them to it, just remember that 

Commissioner Hood asked that they will be considerate 

of the surrounding neighborhood.  Thank you. 

  CHAIRPERSON GRIFFIS:  Thank you, Mr. Hood. 

 Any others?  Very well.  I think it is well done and 

I ask for all those in favor of the motion to signify 

by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  And opposed? 

  BOARD MEMBER ETHERLY:  Opposed. 

  CHAIRPERSON GRIFFIS:  Abstaining? 

  ACTING SECRETARY MOY:  The staff would 

record the vote as 3-1-1.  This is on the motion of 

the Chair, Mr. Griffis, to approve the new 

construction and the addition, seconded by Mr. 

Zaidain, also in support of the motion Mr. Hood, 

opposed Mr. Etherly, and we have Ms. Miller, Board 

Member, who is recused, not participating on the case. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much, Mr. Moy.  Anything else for our Public 

Meeting this morning?  Anything else on the agenda? 

  ACTING SECRETARY MOY:  No, sir. 

  CHAIRPERSON GRIFFIS:  Any other business? 

 Very well.  Then I can adjourn our 13 April 2004 
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Special Public Meeting.  Thank you.  I will call the 

morning session in a matter of 20 minutes. 

  (Whereupon, at 11:57 a.m. a recess until 

12:34 p.m.) 

  CHAIRPERSON GRIFFIS:  Let me ask the 

hearing to, please, come to order and I will wish you 

a very good day, so I don't indicate what actual time 

it is.  This is the 13 April 2004 Public Hearing of 

the Board of Zoning Adjustment of the District of 

Columbia and it is our morning session. 

  My name is Geoff Griffis.  I am 

Chairperson.  Also with me today is the Vice Chair, 

Ms. Miller, and also Mr. Etherly.  Representing the 

Zoning Commission is Mr. Hood and representing the 

National Capital Planning Commission is Mr. Mann.  

Copies of today's hearing agenda are available to you. 

 They are located at the door where you entered into 

the room.  I will give some direction on how we're 

proceeding and my estimation of time when we get into 

the full agenda from staff. 

  I would bring to your attention that all 

proceedings before the Board of Zoning Adjustment are 

recorded.  They are recorded in two fashions.  They 

are recorded by the court reporter who sits to my 

right on the floor who will create the transcript.  
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They are also now being broadcast live on the Office 

of Zoning website.  To that we ask several things of 

everyone present. 

  First of all, I would ask that everyone 

turn off their cell phones and beepers, at this time, 

so that we don't have any disruption of people giving 

testimony before the Board.  All people planning to 

testify before the Board need to do several things.  

First, you need to fill out two witness cards.  

Witness cards are available at the table close to 

where you entered into.  There are also some available 

at the table in front of us where you will provide 

testimony. 

  I would ask that those two cards be filled 

out prior to coming forward and be delivered to the 

recorder sitting on the floor.  When coming forward, 

make yourself comfortable.  This won't be that 

painful.  I think you have been delayed long enough.  

That's going to be the biggest pain of the whole day, 

but, however, when you do come forward, in all 

seriousness, I will need you to turn on a microphone 

and state your name and your address for the record, 

and that way all that you say will be given credit to 

you. 

  The order of procedure for special 
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exceptions and variances is, first, we hear from the 

applicant, its statement and witnesses.  Second, we 

hear any Government reports attendant to the 

application, Office of Planning, Department of 

Transportation and anything else attendant.  Third, we 

will hear from the Advisory Neighborhood Commission in 

which the property is located.  Fourth would be 

persons or parties in support.  Fifth will be persons 

or parties in opposition.  Sixth, we would have 

closing remarks by the applicant. 

  Cross examination of witnesses is 

permitted by the applicant and parties in the case.  

The ANC within which the property is located, as I 

have indicated, is automatically a party in the case 

and, therefore, also can conduct cross examination of 

any witnesses.  Nothing prohibits this Board from 

placing reasonable restrictions on cross examination, 

including time, substance, direction, etcetera. 

  The record will be closed at the 

conclusion of each hearing on the case, except for any 

material that is specifically requested by the Board 

and we will be very specific as to what is to be 

submitted and when it is to be submitted into the 

Office of Zoning.  After that is received, of course, 

it should be clear that no other information would be 
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accepted into the record and the record would, 

therefore, be finally closed. 

  The Sunshine Act requires that this Board 

hold all proceedings in the open and before the 

public.  This Board may, however, consistent with the 

Sunshine Act and its rules of procedure, enter into 

Executive Session.  When the Board enters into 

Executive Session, it is used for the purposes of 

reviewing the record on a case and/or deliberating on 

a case.  The decision of this Board in contested cases 

must be based exclusively on the record and that is 

why I say so much about coming forward and saying 

everything you need to into the microphone, and also 

submitting anything that we require that may not be 

into the record. 

  We must base all our deliberation 

exclusively on what is created before us today.  

Therefore, we ask people present today to avoid any 

sort of conversation with the Board Members, so that 

we do not give the appearance of receiving information 

outside of the record. 

  I believe it's appropriate, at this time, 

to wish a very good afternoon to Mr. Moy from the 

Office of Zoning and also Ms. Bailey, who is sitting 

to my far right, and ask if they have any preliminary 
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matters for the Board or whether anyone present today 

has any preliminary matters for the Board. 

  Preliminary matters are those which relate 

to whether a case will or should be heard today, such 

as requests for postponements, withdrawals or whether 

proper and adequate notice has been provided.  If you 

are not prepared to go forward with a case or if you 

believe the Board should not proceed with a case, I 

would ask that you come forward and have a seat at the 

table as an indication of a preliminary matter. 

  And let me ask staff if they have any 

preliminary matters for our attention at this time? 

  MS. BAILEY: Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. BAILEY:  Good afternoon.  I do not 

have any preliminary matters, sir. 

  CHAIRPERSON GRIFFIS:  Good.  Very well.  

Then not seeing an indication of anyone present, then 

I would ask all those individuals wishing to testify, 

if you would, please, stand and give your attention to 

Ms. Bailey who just spoke.  She is going to administer 

the oath. 

  (Whereupon, the witnesses were sworn.) 

  MS. BAILEY:  Thank you. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 
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 Let's proceed then. 

  MS. BAILEY:  The first case, Mr. Chairman, 

is Application No. 17142 of Joseph F. and Sandra L. 

Reid, pursuant to 11 DCMR section 3104.1, for a 

special exception to allow an accessory garage 

addition to an existing single-family row dwelling 

under section 223, not meeting the lot occupancy 

requirements.  That's section 403.  The site is 

located in the R-4 District at premises 639 A Street, 

N.E., Square 868, Lot 42. 

  CHAIRPERSON GRIFFIS:  Yes, absolutely.  

Has the applicant approached?  Let me just ask who 

here is going to testify in regards to this 

application today?  Anybody else present for this, 

Application 17142?  Very well.  Okay. 

  MS. REID:  Can you hear me? 

  CHAIRPERSON GRIFFIS:  Almost. 

  MS. REID:  Okay.  You'll need to explain 

to me the process.  I have delivered copies of all the 

required documentation, the plats, the required -- 

everything that BZA required.  I have shown pictures 

of where the proposed garage will be built.  I'm not 

sure what I need to tell you. 

  CHAIRPERSON GRIFFIS:  Okay.  And they are 

here and I will be of assistance.  I think this has 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 90

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

been advertised and I think you are absolutely correct 

that all the submissions complete a special exception 

under 223.  The difficulty in the application, as the 

Board has reviewed it and looking at the drawings that 

have been submitted, there is some question of whether 

this is a single or a two story structure. 

  MS. REID:  It's actually a one story with 

an attic, so there is storage area up on top.  It is 

not a two story.  I believe it's 15 feet tall.  A two 

story would be 16 feet. 

  CHAIRPERSON GRIFFIS:  And how do you 

establish that two stories would be 16? 

  MS. REID:  Isn't a normal story 8 feet 

tall?  It is a one story. 

  CHAIRPERSON GRIFFIS:  We don't see a lot 

of normal around here. 

  MS. REID:  Okay. 

  CHAIRPERSON GRIFFIS:  So I'm not sure. 

  MS. REID:  It's a one story with a garage, 

with an attic area. 

  CHAIRPERSON GRIFFIS:  With storage? 

  MS. REID:  Correct. 

  CHAIRPERSON GRIFFIS:  Okay.  This is not a 

normal procedure.  We are usually very efficient in 

running through time-wise in 223s, but we need to 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 91

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

establish this and here is the substance of what we're 

trying to establish.  If this is a two story and, 

logically, we see exactly what you're saying, that 

this is obviously an accessory garage with some 

storage inside it, the difficulty is we have to look 

directly to the regulations and the definitions and 

the requirements. 

  If we find through the definition in DCMR 

11 that this is two story, we will need to readvertise 

this application, because it will require three 

variances.  Three variances start with 214 section, 

which indicates that a variance would be needed for a 

two story accessory garage, and then there are 

attendant aspects to that, one being the setback, side 

yard, etcetera. 

  MS. REID:  Okay.  I thought the 

limitations said that it could not exceed 15 feet in 

height. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. REID:  And 15 feet in height means it 

would be a two story facility or a two story garage.  

I mean, the normal height of a building in a room when 

you enter it is 8 feet tall. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. REID:  This is only 15 feet.  It's not 
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16 feet tall. 

  CHAIRPERSON GRIFFIS:  Yes.  I'm with you 

there. 

  MS. REID:  Okay. 

  CHAIRPERSON GRIFFIS:  I understand.  I 

understand the point and actually, it may be a logical 

progression of what we're talking about in terms of 

whether this would be occupiable space in the top.  

This clearly doesn't have -- what is the height at the 

most?  Do you have a pitched roof and do you know what 

the maximum clear height on the interior in the 

storage space would be? 

  MS. REID:  It would probably be 6 feet, 

because remember there is going to be a garage door 

opener, and that garage door is going to take up -- 

well, the second floor will also have to be supported, 

so I'm guessing it's probably going to be about 6 

feet. 

  CHAIRPERSON GRIFFIS:  Does a story have to 

be occupiable? 

  MS. REID:  Oh, sorry, I didn't understand 

the question. 

  CHAIRPERSON GRIFFIS:  Oh, I was asking my 

Board actually. 

  MS. REID:  Oh, okay. 
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  CHAIRPERSON GRIFFIS:  It was more a 

technical question, also a little bit of a delay 

tactic, so I could hear that. 

  MS. REID:  Okay. 

  CHAIRPERSON GRIFFIS:  But it seems to me 

some logic in progressing, I mean, I don't think the 

accessory garage regulation anticipated this type of 

condition and maybe we can get some clarity on it 

fairly quickly.  

  Does the Office of Planning, taking them 

totally out of chronology of or normal procession, 

have any opinion on whether a story would need to be 

occupiable or whether under this application the small 

area that probably has a head clearance of less than 6 

feet would be classified as storage and, therefore, 

would not count as or fit in the definition of story? 

  MR. MOORE:  Good afternoon, Mr. Chairman, 

and Members of the Board.  The Office of Planning did 

look at that space and we thought it was not 

inhabitable by humans. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. MOORE:  So we thought of it as 

storage, such as is the garage on the west side of 

this one.  Many of the garages on that block seem to 

have storage spaces above where you park vehicles, and 
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we saw this as being the same kind of situation when I 

took a look at it. 

  CHAIRPERSON GRIFFIS:  Okay.  Two distinct 

issues there, but I think they are certainly in line. 

 Now, the existing structure we can see from the 

photographs were, I can assume, built before 1958.  We 

have also been joined by Mr. Bello from the Office of 

Zoning. 

  I wonder, Mr. Bello, if you had an opinion 

on the regulations and how it addresses story, whether 

this storage space in the attic would count as a story 

as it has been testified that the clearance room is 

less than 6 feet or, approximately, 6 feet at its 

highest point.  It will probably diminish down to 

about 4 feet or less. 

  MR. BELLO:  Well, in fact, the definition 

for story has nothing to do with the head room.  If 

you refer to section 199, the definition for story 

it's only provided as the space between the surface of 

two successive floors in a building or between the top 

floor and the ceiling or on the side of the roof 

framing, and the number of stories shall be counted 

from the point from which the height of the building 

is measured. 

  Now, because there is a floor between 
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these two, the ceiling and the floor below, which 

occupies 100 percent of the floor below, it does count 

as a story notwithstanding the limited head room. 

  MS. REID:  It would not count as an attic? 

  MR. BELLO:  No, ma'am. 

  MS. REID:  Okay. 

  CHAIRPERSON GRIFFIS:  Well, Mr. Bello, 

elaborate on that a little bit, because I think it's 

informative.  Let's presume that we label it as an 

attic.  Would an attic count as a story? 

  MR. BELLO:  An attic would generally not 

count as a story, no, but this space has no roof frame 

or anything.  It's just storage space above the floor 

below. 

  MS. REID:  Correct. 

  MR. BELLO:  Now, you could considerably 

reduce that to a third of the story below to make it a 

mezzanine in order to remove it from being a story. 

  MS. REID:  Well, you will have to excuse 

my ignorance here, but when I was reading through the 

regulations, especially in our R-4 District, it 

indicated that the maximum height of the building 

could be up to 15 feet tall. 

  MR. BELLO:  And one story. 

  MS. REID:  So it's the storage area that 
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we're having the difficulty here with? 

  MR. BELLO:  That's correct. 

  BOARD MEMBER ETHERLY:  Mr. Chair, could I 

make an inquiry as we're talking with staff on this, 

and this is for Mr. Bello. 

  Is it your opinion that in order for this 

space to be characterized as an attic, there needs to 

be some type of roof raftering or something that's 

visible from the space as you look upward to the 

ceiling? 

  MR. BELLO:  As part of the roof system, 

that's correct. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. BELLO:  That requires some kind of 

structural role to the existence of that roof. 

  BOARD MEMBER ETHERLY:  Okay.  Would it be 

appropriate, Mr. Chair, to inquire with the applicant 

what do you see when you look up and what will we see 

when we look up? 

  MS. REID:  It will not be finished if 

that's what you're getting to.  In other words, it's 

strictly a garage for cars and storage, so the roof 

will not be refinished as a ceiling.  You will see the 

rafters.  You will see the wood. 

  CHAIRPERSON GRIFFIS:  So you're going to 
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see the 2 x 8 rafters 24 inches on center.  Is that 

right? 

  MS. REID:  I'm not sure if that's -- if 

they are, I mean -- 

  CHAIRPERSON GRIFFIS:  That's right off 

your drawings. 

  MS. REID:  Okay. 

  MR. BELLO:  Yes. 

  MS. REID:  That's what you will see. 

  BOARD MEMBER ETHERLY:  Okay. 

  CHAIRPERSON GRIFFIS:  Mr. Bello, does that 

then qualify as an attic? 

  MR. BELLO:  Absolutely not.  There are no 

roof trusses here.  Clearly, there is an access to 

that space through a drop ladder.  Is that correct? 

  MS. REID:  Yes. 

  MR. BELLO:  Okay. 

  MS. REID:  That's how we put things up 

there to store. 

  MR. BELLO:  So yes, so exactly, the 

intention is to use that storage space and because you 

have a floor that covers the entirety of the floor 

below, by definition, it is a story. 

  MS. REID:  So if we redid the plans or 

revised the plans to leave perhaps the first, you 
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a complete story? 

  MR. BELLO:  It actually has to be a third 

of the space below. 

  MS. REID:  So we could -- 

  MR. BELLO:  It has to be a third of the 

floor space below. 

  MS. REID:  Okay. 

  MR. BELLO:  To qualify as a mezzanine and 

to remove it from being considered a story. 

  MS. REID:  Okay. 

  VICE CHAIR MILLER:  Yes, I just wanted to 

ask you a question.  Where do you draw your definition 

of attic from? 

  MR. BELLO:  Webster's Dictionary. 15 
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  MS. REID:  So we were to revise the plans 

to remove two thirds of the floor space, so that the 

storage area is only a third of the garage area?  That 

would be sufficient? 

  MR. BELLO:  Well, which would deem it a 

mezzanine.  That's correct. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. BELLO:  A mezzanine by definition is 

not a story. 

  MS. REID:  Okay. 
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  CHAIRPERSON GRIFFIS:  But I don't think we 

have exhausted this attic aspect.  Do we need to get a 

definition for this? 

  MR. BELLO:  I can get a copy of it. 

  CHAIRPERSON GRIFFIS:  You know, if you 

wouldn't mind, that would be -- 

  MR. BELLO:  Sure. 

  CHAIRPERSON GRIFFIS:  That would be 

appreciated. 

  MR. BELLO:  No problem. 

  CHAIRPERSON GRIFFIS:  This is one of those 

enjoyable points in our day, our volunteer civic 

responsibility of sitting on the Board when 

regulations seem to fly in the face of common sense. 

  MS. REID:  No, well I -- 

  CHAIRPERSON GRIFFIS:  And so -- 

  MS. REID:  I'm sorry, go ahead. 

  CHAIRPERSON GRIFFIS:  Just taking a little 

more patience from everybody, I think it will be worth 

spending just time enough to clear this up. 

  MS. REID:  Okay.  Now, we have met with 

both the ANC Commission and the Historical Society.  I 

have copies of a letter from the ANC.  The Historical 

Society indicated that they hand delivered one down 

here, I guess, last week.  I just wanted to make sure 
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that their letters of support are in the file. 

  CHAIRPERSON GRIFFIS:  Right.  We have ANC-

6C as Exhibit 21.  The Board has seen it and looked at 

it.  Capital Restoration Society is also Exhibit 19. 

  MS. REID:  Okay. 

  CHAIRPERSON GRIFFIS:  And what did you say 

the other was? 

  MS. REID:  That was the other letter.  In 

other words, they -- 

  CHAIRPERSON GRIFFIS:  Okay.  We also have 

a letter, which is Exhibit 20, from Mr. Abernathe and 

I believe we have an Office of Planning report that 

was distributed today. 

  Have you seen the Office of Planning's 

memo? 

  MS. REID:  No, I have not. 

  CHAIRPERSON GRIFFIS:  Do we have a report? 

  UNIDENTIFIED SPEAKER:  Yes. 

  CHAIRPERSON GRIFFIS:  Oh, there it is.  

Why don't we get one to the applicant and we'll 

utilize this time to take a look at it.  Okay.  While 

we're waiting on the definition of the attic, let's 

continue the discussion then, because we have 

pertinent experience on this Board in looking at this 

aspect, and let me just draw attention to the Board 
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and refresh their recollection of the discussion, the 

substance of the case doesn't matter, but the 

substance of the discussion of townhouses and the row 

houses, the row dwellings in the District, how they 

have a certain number of stories.  Above the top story 

there is any area of which the roof pitches up and 

often creates what can be called a mansard or a 

pentroof and there is space between the ceiling of the 

topmost story and the roof rafters.  That is, as has 

been pointed out to the Board, attic space. 

  Would Corporation Counsel agree with that? 

  MS. GLAZER:  Attic is not a term that is 

defined in the Zoning Regulations. 

  CHAIRPERSON GRIFFIS:  Why don't you turn 

on your microphone? 

  VICE CHAIR MILLER:  Microphone. 

  MS. GLAZER:  I'm sorry. 

  CHAIRPERSON GRIFFIS:  Right.  Attic isn't 

defined. 

  MS. GLAZER:  I don't see attic defined in 

the Zoning Regulations. 

  CHAIRPERSON GRIFFIS:  In the Zoning 

Regulations.  Okay.  So the question is, and for the 

Board's quick deliberation while we wait on the 

Webster's to which we would need to refer, we have a 25 
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townhouse.  We have a situation of a townhouse.  Let's 

call it three stories and above the third story is 

where the roof rafters start to pitch up and create a 

mansard or a pentroof and sometimes a nice little 

tower element and all of that, very reminiscent of 

numerous neighborhoods in this area. 

  Do we have to now call that a story and 

what would be the difference between this condition 

and that? 

  MS. GLAZER:  If you're asking me, I would 

proceed a little bit differently in analyzing it.  I 

would look to the definition of story and see how 

story is defined, which is quite broadly, so in my 

view as to include this upper space that maybe would 

be considered an attic outside of the Zoning 

Regulations.  I would also look to the provision. 

  CHAIRPERSON GRIFFIS:  Okay.  But analyze 

my scenario. 

  MS. GLAZER:  Well -- 

  CHAIRPERSON GRIFFIS:  So when I go home 

tonight I can tell how many stories I actually own. 

  MS. GLAZER:  I don't know.  I would have 

to consider that and look up the definitions.  My 

point, Mr. Chair, is that I think for determining what 

a story is, you look to the definition of story 
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followed by the language.  For the purpose of 

determining the maximum number of permitted stories, 

which is what you're doing here, the term story does 

not include, and then it lists a number of spaces, 

such as cellars, stairways, other roof structures.  It 

doesn't say attic. 

  So from that language I would infer that 

an attic, if you will, would be considered a story.  

It's not excluded from the definition of story.  It's 

not explicitly excluded as the cellar is.  And the 

only other place that there could possibly be an 

exemption from the story requirement would be 

contained in the definition of mezzanine, but there 

are limitations, as Mr. Bello pointed out, on the 

floor area.  It would have to be one third of the 

other story to not count as a story if it qualified as 

a mezzanine. 

  CHAIRPERSON GRIFFIS:  Very well.  This is 

the way I would like to proceed.  Based on the great 

wisdom and ambiguity of our own Zoning Regulations, 

this is not clear and I think the weight of the 

analysis in looking at the regulations and the 

definition of attic, we're going to provide you with 

all that, this would tend to qualify as a story, which 

will put this into a two story structure accessory 
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garage, which of course is not allowable in an R-4 

Zone.  It is allowable with a certain amount of uses 

in the R-1-A and B. 

  To that what we're going to do is just 

postpone this for a very quick time and we're going to 

give several directions to you.  You have heard the 

one, the complete one, is that you remove all that 

structure.  The other is you create a mezzanine in it. 

 The other is that you somehow look at how this would 

be open to more than one third of the floor below, 

meaning one might hypothetically just take the plywood 

decking off that area and have the joists remain.  And 

therefore, it would clearly be sufficiently open to 

below.  But if that isn't said totally on the record, 

that's okay by me, but just throwing out all the 

hypotheticals that you might look at. 

  MS. REID:  Right. 

  CHAIRPERSON GRIFFIS:  I think the critical 

piece in that to understand just the direction for the 

establishment of the record, I know the Board sees it, 

is that the 15 feet is clearly allowable and it is 

enumerated in the regulations, not to mention the fact 

that it fits within the context of the other accessory 

garages in the area that have this kind of elevated 

area above the door that actually has some 
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articulation and all of that.  So it's certainly an 

important aspect to stay within the context of the 

other structures. 

  So I think what I would like to do is set 

this for, and believe me, I fully understand how 

disruptive this is in terms of your schedule, but once 

you know what your availability might be on the -- 

  MS. REID:  Well, let me throw something 

out at you.  Are you telling me that if it didn't have 

a floor, if it just had the rafters in there and if it 

didn't have a subfloor on top of it or any flooring on 

top of it, it would be considered a one story? 

  CHAIRPERSON GRIFFIS:  That's true if 

you're also telling me that those 2 x 10 joists, 24 on 

center at that level are providing some structural 

stability for the garage itself. 

  MS. REID:  I don't know.  Okay.  And I 

don't know the answer to that. 

  CHAIRPERSON GRIFFIS:  You know, it seems 

like it might with the height of that building.  I'm 

not a structural engineer, but it may, in fact, hold 

that frame substantially together, so that it didn't 

rack or kind of fall over on itself.  It may well be. 

  MS. REID:  So I'm sure that it's for the 

structural support. 
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  CHAIRPERSON GRIFFIS:  It may well be.  So 

yes, I think that is one option as I quickly view and 

analyze this. 

  Ms. Bailey, do you see us creating 

outrageous problems if we call this the first case in 

the morning on April 20? 

  MS. BAILEY:  No, Mr. Chairman, provided 

the applicant can provide you with the necessary 

information before then. 

  CHAIRPERSON GRIFFIS:  Right.  That's what 

I want to now assess is, first of all, your 

availability on the 20th and secondly, your 

availability of revising these plans and having them 

to the Office of Zoning, actually, it would be by 

tomorrow afternoon. 

  MS. REID:  Well, does the Office of Zoning 

have to look at them again since they missed it the 

first time? 

  CHAIRPERSON GRIFFIS:  Well, no.  Actually, 

just to be absolutely clear, this has never been 

reviewed.  This has been processed. 

  MS. REID:  Through BZA? 

  CHAIRPERSON GRIFFIS:  We're the Review 

Board. 

  MS. REID:  Okay.  All right.  Sorry. 
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  CHAIRPERSON GRIFFIS:  So all the great 

people at Office of Zoning made sure you had all the 

requirements in the application, and then they deliver 

it to us and we're the ones that have to find all the 

problems. 

  MS. REID:  Okay.  Understood. 

  CHAIRPERSON GRIFFIS:  Unless, of course, 

you went to DCRA and they referred you over here in 

which case they should have picked up certain things. 

 But that being said, is it possible, do you think 

that that's a reality by tomorrow afternoon, 3:00? 

  MS. REID:  I think it's going to be 

stretching it. 

  CHAIRPERSON GRIFFIS:  When do you think 

you can have that done by? 

  MS. REID:  Probably next week. 

  CHAIRPERSON GRIFFIS:  When next week? 

  MS. REID:  Monday. 

  CHAIRPERSON GRIFFIS:  Monday of next week? 

  MS. REID:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  How is your 

availability on first at 9:30 on the 27th then? 

  MS. REID:  Fine. 

  CHAIRPERSON GRIFFIS:  Ms. Bailey? 

  MS. BAILEY:  Mr. Chairman, next Monday is 
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April 19th and that's the date that was given for the 

submission and then the 27th, a Special Public Meeting 

at 9:00 a.m., sir? 

  CHAIRPERSON GRIFFIS:  No, actually this is 

just a continuation of a hearing. 

  MS. BAILEY:  Continuation of the hearing? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. BAILEY:  Okay. 

  CHAIRPERSON GRIFFIS:  Unless we can just 

do this.  No, we need to go through the hearing.  I'm 

sorry. 

  MS. BAILEY:  Okay.  So the 27th Public 

Hearing, first thing in the morning at 9:00 or 9:30? 

  CHAIRPERSON GRIFFIS:  Oh, 9:30. 

  MS. BAILEY:  Okay.  Did you get that? 

  MS. REID:  Yes. 

  CHAIRPERSON GRIFFIS:  9:30.  Okay.  Is 

everything clear? 

  MS. REID:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  I absolutely 

apologize for having to go through this analysis. 

  MS. REID:  That's okay. 

  CHAIRPERSON GRIFFIS:  Right out here in 

front of everybody, but nonetheless it's an important 

aspect to do.  We'll look for your submission on 
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Monday in the afternoon.  If it comes in before that, 

of course, that would be tremendous and we will see 

you here on the 27th of April at 9:30. 

  MS. REID:  Okay. 

  CHAIRPERSON GRIFFIS:  Yes? 

  MS. REID:  Just to clarify one thing.  

This does not have to go through any -- I just bring 

the revised plans to this office here, correct? 

  CHAIRPERSON GRIFFIS:  Now, that's an 

interesting point. 

  MS. REID:  I don't have to take them to 

BZA? 

  CHAIRPERSON GRIFFIS:  When you bring them 

to this office, you are bringing them to BZA.  

However, the indication, I think you will be well 

served to get this done as quickly as possible.  Send 

a copy to the ANC noting our comments here.  They have 

reviewed the entire application as it is and they are 

in the stance of recommending approval of this.  I 

would also get a copy to the Office of Planning and 

the Office of Planning representative is here.  You 

can figure out how to make contact there. 

  MS. REID:  Okay. 

  CHAIRPERSON GRIFFIS:  And then yes, the 

most important is to get it into the Office of Zoning, 
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which will then get it to us. 

  MS. REID:  Okay.  And the Office of Zoning 

is this office right next door, correct? 

  CHAIRPERSON GRIFFIS:  That's correct. 

  MS. REID:  Okay. 

  CHAIRPERSON GRIFFIS:  And, in fact, if you 

have any questions or procedural matters you can call 

into the office there and they will be able to answer 

it also. 

  MS. REID:  Okay. 

  CHAIRPERSON GRIFFIS:  Very well.  Thank 

you very much. 

  MS. REID:  Thank you. 

  CHAIRPERSON GRIFFIS:  We appreciate your 

patience.  I'm sorry this had to go this way.  Oh, let 

me just -- lastly, as I indicated, and you should be 

very clear on it, if you decide just to pursue and not 

revise your drawings, that's certainly, you know, your 

prerogative, you will be lined up for three variances 

in which case we will have to readvertise this.  If we 

readvertise, we're setting it off for, I don't know, 

two or three months. 

  The difficulty of getting a variance 

granted on this, I can say, is fairly high.  So I'm 

just laying out all the entire options for you.  I 
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think if you proceed to bring this under 223 as it was 

advertised, it would be your best course of action. 

  MS. REID:  Okay. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much. 

  MS. REID:  Thank you. 

  CHAIRPERSON GRIFFIS:  Then let's move 

right ahead and call the next case, please. 

  MS. BAILEY:  Application No. 17145 of the 

Government of the District of Columbia, Washington 

Convention Center Authority, pursuant to 11 DCMR 

section 3103.2, for a variance to allow public events 

in a temporary, that's three to four years, all-day 

commuter parking lot at the site of the former 

convention center under subsection 1702.7(c), in the 

DD/C-3-C District at premises 900 9th Street, N.W., 

Square 344, 373 and 374 on all lots. 

  CHAIRPERSON GRIFFIS:  Oh, boy.  Very well. 

 Thank you very much, Ms. Bailey.  Why don't we 

introduce? 

  MS. VENER LINSKY:  Good afternoon, 

Chairman Griffis.  I am Susan Linsky, special 

assistant to Eric Price, Deputy Mayor for Planning and 

Economic Development. 

  CHAIRPERSON GRIFFIS:  Welcome. 
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  MS. VENER LINSKY:  Thank you. 

  MR. BAILEY:  For the record, Chairman 

Griffis, my name is Claude Bailey.  I am the general 

counsel of the Washington Convention Center Authority. 

  CHAIRPERSON GRIFFIS:  Okay.  Yes, oh, 

indeed, Mr. Etherly has something to say.  Also, we're 

going to be getting feedback based on our high 

technology and stuff, so I'm going to have at least 

only one microphone on down there or none.  You can 

just turn them on when you speak.  So Mr. Etherly had 

something to say. 

  BOARD MEMBER ETHERLY:  Thank you very 

much, Mr. Chair.  I would like to disclose for the 

record that in my capacity as an employee of the Mid 

Atlantic Coca-Cola Bottling Company, that company is 

engaged in discussions, as I understand it, with the 

Washington Convention Center Authority around a 

beverage relationship for the provision of services 

pertaining to beverages at the new Convention Center 

site.  I disclose that for my colleagues to consider 

whether or not that creates an issue concerning a 

conflict of interest. 

  It is my opinion that that in no way would 

color my ability to sit on this case and rule 

impartially on the issues that are before us as we 
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are, of course, dealing with a separate site.  But I 

wanted to disclose that matter for the consideration 

of my colleagues and any members of the public. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Mr. Etherly.  Any questions from the 

Board, any concerns?  Does the applicant have any 

questions of Mr. Etherly?  Do you have any concerns 

with him continuing on this case? 

  MR. BAILEY:  I think on behalf of the 

Washington Convention Center Authority, Mr. Chairman, 

I think we have no concerns about that issue. 

  CHAIRPERSON GRIFFIS:  Okay.  Is there 

anyone here attendant to the Application 17145 that 

has any comments or concerns or questions?  Yes, sir? 

 Don't say anything.  To restate my opening statement, 

anything that you're going to say has to be on the 

record.  Anything on the record means you come forward 

here.  You have already filled out two witness cards. 

 You're going to have a very pleasant seat at the 

chair right here.  Turn on a microphone.  State your 

name and address.  You can be walking up while I get 

through this.  State your name and address for the 

record and then we'll hear from you.  You just touch 

this one button on the base there. 

  MR. KUHN:  I see it, yes.  My name is Paul 
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Kuhn of 4204 Flower Valley Drive, Rockville.  The 

issue of a person being involved in the Coca-Cola 

Corporation having a say in the future of this city, 

after the things that Coca-Cola has done killing union 

activists in Colombia, I think that's rather 

inappropriate. 

  CHAIRPERSON GRIFFIS:  Okay.  Thank you 

very much. 

  MR. KUHN:  You're welcome. 

  CHAIRPERSON GRIFFIS:  Any other comments? 

 Very well.  We will note one objection in terms of 

Mr. Etherly's continued participation on this Board 

and we'll take that under deliberation.  Any other 

further comments or questions for Mr. Etherly at this 

time?  Very well.  Let's move forward then. 

  Actually, just setting the stage, I think 

we can get through this fairly quickly.  There are a 

lot of questions from the Board, so we might limit 

some of the testimony that goes through and go 

directly to questions.  First of all, it is our 

assumption, as has been presented, that we're going 

through and looking at the variance test for this.  

  The Board has taken a great deal of time 

in looking at this and whether that's the proper 

relief or not.  We have had similar cases to this in 
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numerous areas in this city.  We are not going to make 

a deliberative decision on the relief that's granted 

or required, at this point, but go through and hear 

the test for the variance. 

  Obviously, if it was to step down to a 

special exception, it's a lesser burden, a lesser test 

of the variances met, it would go by assumption that a 

special exception would.  So that being said, I think 

it's fairly clear.  Why don't we proceed? 

  MS. VENER LINSKY:  Okay.  Good afternoon. 

 I am Susan Linsky, special assistant to Eric Price, 

Deputy Mayor for Planning and Economic Development.  I 

am here today to represent the District of Columbia 

Government, the co-applicant with the Washington 

Convention Center Authority, for BZA Application 

17145.  Also with me today is Elliot Rhodeside, 

principal of Rhodeside and Harwell who developed the 

feasibility study for the interim use of the former 

Convention Center.  Mr. Rhodeside will be available 

for questions. 

  Upon the Authority vacating the old 

Convention Center's last site, the site reverted back 

to the District.  The abandoned facility now poses a 

financial security and safety liability for the 

District.  Its systems are at the end of their life 
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cycle and its structures are in need of repair.  I 

would also like to emphasize that any reuse of this 

building, at this time, would require substantial 

repairs and investment and is not considered 

economically feasible for the District. 

  Rather than allow the building to remain 

as a financial drain and liability until the pending 

redevelopment begins in an estimated three to four 

years, we are electing to demolish the building and 

turn the site into a productive short term parking lot 

to serve the Convention Center and downtown retail and 

entertainment venues. 

  The District will be entering into a 10 

year lease with the Authority to demolish and develop 

and manage surface parking on the site.  While we 

believe that construction of the permanent 

redevelopment will begin in three to four years, we 

selected a 10 year lease period for financial 

arrangements only and do not anticipate that this 

lease term will be needed for its entirety. 

  Our application before you today is to 

request a special exception to the zoning to allow the 

Authority to operate that lot for all-day commuter and 

tour bus parking.  While the intent is to operate the 

lot to serve as a short term parking for retail, the 
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lot itself is several blocks from the closest retail 

and outside of a reasonable range for a merchant or 

park and shop organization that might seek to manage 

the parking spaces. 

  This means that we are likely to have 

additional spaces available after meeting all the 

demand for short term retail parking during the day 

and evening.  Therefore, we seek permission to provide 

commuter spaces as well.  In addition to these uses, 

we also expect to serve the Convention Center and the 

MCI Center, both of which have limited parking 

opportunities, as well as the numerous restaurants and 

entertainment venues and guests of the existing and 

new residential being built on the east end of 

downtown. 

  The plan for parking proposes up to 1,200 

spaces and includes landscaping along the street 

frontages.  We project that on a weekday basis about 

900 spaces will be used for automobiles and a portion 

of the remainder of the spaces will be available for 

tour buses. 

  I assume that you are familiar with the 

former Convention Center site.  There is a drawing of 

it there.  Do I need to go into a description for the 

record? 
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  CHAIRPERSON GRIFFIS:  This is a drawing of 

the former Convention Center site?  You're not 

pointing to that board? 

  MS. VENER LINSKY:  That white board. 

  CHAIRPERSON GRIFFIS:  Oh, you are? 

  MS. VENER LINSKY:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. VENER LINSKY:  Do you want it closer? 

  CHAIRPERSON GRIFFIS:  No. 

  MS. VENER LINSKY:  Okay. 

  CHAIRPERSON GRIFFIS:  That looks like the 

parking layout though. 

  MS. VENER LINSKY:  Well, it is the parking 

layout. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. VENER LINSKY:  But it shows the 

boundaries of the site. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  MS. VENER LINSKY:  That's what I'm trying 

to show. 

  CHAIRPERSON GRIFFIS:  I think we're all 

fairly familiar. 

  MS. VENER LINSKY:  The boundaries of the 

site.  Okay. 

  CHAIRPERSON GRIFFIS:  If not, the 
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photograph certainly enlightened us into the beauty of 

that structure. 

  MS. VENER LINSKY:  It is quite handsome, 

isn't it? 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. VENER LINSKY:  Do you want me to go 

into the description or can I just go on to the 

variance? 

  CHAIRPERSON GRIFFIS:  Into the 

descriptions of what's proposed? 

  MS. VENER LINSKY:  No, the -- 

  CHAIRPERSON GRIFFIS:  No, absolutely not. 

  MS. VENER LINSKY:  Okay. 

  CHAIRPERSON GRIFFIS:  In fact, it's very 

clear in the submissions in the record. 

  MS. VENER LINSKY:  Okay.  We are seeking a 

special exception for the site with a test for a 

variance serving as the approval criteria.  Section 

1702.7 of the regulations provides for the following 

in the downtown Overlay District.  "A parking lot, 

garage, parking garage or parking surfaces at or above 

grade in a building shall be permitted as follows:  

The building facility shall be permitted as a matter-

of-right if it provides only short term parking and 

all of the parking spaces are leased to merchants or a 
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park and shop organization.  The parking facility 

shall be permitted as a matter-of-right if it provides 

parking only to residents, and the parking facility 

shall require Board of Zoning Adjustment approval 

pursuant to section 3107.2 of this title if it 

provides all-day commuter parking." 

  While the District seeks to provide short 

term retail parking, we need the flexibility to 

accommodate all-day commuter and tour bus parking on 

the subject property and, therefore, file this 

application pursuant to section 1702.7(c). 

  A special exception use is one that is 

permitted under stated conditions.  A variance allows 

either a use that is ordinarily prohibited or a 

deviation from the Zoning Regulations.  Section 1702.7 

of the regulations expressly permits the use of a 

parking lot in the DD/C-3-C District, but that 

permission is conditioned upon your approval. 

  As mentioned previously, this application 

is a special exception for which the Board must apply 

the test for a variance in accordance with section 

3103.C of the regulations.  Under D.C. Code section 6-

641.07G and 11 DCMR 3103.2, the Board is authorized to 

grant a variance where it finds that, one, there 

exists an extraordinary or exceptional situation or 
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condition of the property, the owner would encounter a 

practical difficulty or undue hardship if the Zoning 

Regulations were strictly applied and, three, the 

variance would cause substantial detriment to the 

public good and would not substantially impair the 

intent, purpose and integrity of the Zone Plan as 

embodied in the Zoning Regulations and Map. 

  As discussed below, the subject 

application meets all three prongs of this test.  One, 

there exists an extraordinary or exceptional situation 

or condition.  The property exhibits extraordinary 

conditions both with and without the existing 

structure.  The existing structure, the old Convention 

Center, is a single purpose facility that is outmoded 

for its intended use.  It is important to note that it 

was replaced by the new Convention Center, because it 

was outmoded.  It did not become outmoded with the 

construction of the new facility.  There is no 

economic use of the old Convention Center pending its 

redevelopment. 

  Further, the need for significant 

structural repairs and replacement of critical systems 

and the amount of investment that would be required 

for keeping the building useable prohibit any other 

economic use of the old Convention Center pending its 
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redevelopment.  The vacant building serves as a 

security risk to guests at nearby hotels, pedestrians 

and attendees of the new Convention Center.  Hence, 

the decision to tear the existing structure down as 

soon as possible. 

  The property, although vacant, is also 

affected by two extraordinary situations.  First, as 

indicated above, the property is surrounded on all 

sides by office buildings and hotels.  Although, the 

lease of parking spaces to merchants and park and shop 

organizations for short term parking is permitted as a 

matter-of-right in this zone, the closest 

concentration of retail and shopping uses is located 

several blocks away along 7th and F Streets placing the 

subject property far outside of a desirable range for 

merchants or park and shop organizations that might 

seek to lease the parking spaces. 

  Further, because of the emergent nature of 

downtown retail, there is currently no park and shop 

or merchant associations.  In addition, the 

residential uses in the vicinity of the property are 

limited at this time.  Most new residential projects 

require their own parking and do not, therefore, 

generate enough of a demand to support exclusive use 

of the lot for residential parking. 
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  The applicant is also in the extraordinary 

situation of being unable to begin construction on the 

redevelopment of the old Convention Center site for 

several years due to the general length of the 

planning and approval process.  The subject property 

is also exceptional in the sense that due to the 

location of the subject property, the planned 

construction will undergo review by the National 

Capital Planning Commission, the Commission of Fine 

Arts and the National Park Service.  Depending on the 

final design of the new construction, zoning relief 

also may be necessary. 

  We obviously cannot put the property to 

any use other than a surface parking within the 

interim period of time pending completion of all 

necessary reviews and construction planning.  

Aesthetically, the proposed design of the lot will add 

temporary art installations and color to the downtown, 

as opposed to a large vacant space. 

  Two, the owner would encounter a practical 

difficulty if the Zoning Regulations were strictly 

applied.  An applicant seeking a variance must provide 

that "compliance with the restriction will be 

unnecessarily burdensome."  In this case where the 

property is located several blocks away from any 
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merchants to which it could rent the spaces in its 

lot, it is extremely unlikely that the District will 

be able to use the lot exclusively for the permitted 

short term retail parking use. 

  Strict compliance with the regulations 

would be unnecessarily burdensome to the applicant, 

because the applicant would not be able to make 

reasonable use of the property in the interim period 

between demolition of the old center and the eventual 

redevelopment of the site. 

  Three, the variance would not cause 

substantial detriment to the public good and would not 

substantially impair the intent, purpose and integrity 

of the Zone Plan as embodied in the Zoning Regulations 

and the Map.  The requested variance would not cause 

any detriment to the public good nor would it impair 

the intent, purpose and integrity of the Zone Plan. 

  First, the parking lot would only exist on 

the property until such time as the construction and 

the redevelopment of the site begins in a few years.  

Second, allowing all-day commuter parking in addition 

to tour bus parking in the lot would not have an 

appreciable impact on traffic patterns and 

circulation.  In fact, tour bus circulation, idling 

and double parking are currently a major contributor 
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to downtown traffic problems. 

  Additionally, parking and events on the 

site will draw people to the site during the daytime 

and evening hours and will decrease the potential for 

vandalism and crime in the neighborhood.  Finally, 

allowing all-day commuter parking will temporarily 

help meet the demand for such parking from visitors 

to, and employees in the surrounding office buildings, 

hotels and the new Convention Center, which has no 

visitor parking. 

  With regard to the integrity of the Zone 

Plan, the C-3-C Zoning would permit parking on the 

site.  The flexibility we are requesting in our 

application is minor.  I would also like to note that 

the Washington Convention Center Advisory Committee 

and ANC-3F have -- I'm sorry, now you know where I 

live, and ANC-2F have voted their conditional support 

for the application. 

  The transformation of the former 

Convention Center site is an important element in 

Mayor Williams' vision for a living downtown.  This is 

the first step in that transformation.  On behalf of 

the Mayor, thank you for the opportunity to appear 

before you this afternoon.  Mr. Rhodeside and I are 

available for questions. 
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  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much and on behalf of the Board, we appreciate 

you being down here and being patient with us all 

morning. 

  Is there a representative of ANC-2F here? 

 Very well.  Then questions from the Board as there 

will be no cross examination?  Questions and 

clarifications?  Is this the extent of your witnesses 

that you're calling then or in the presentation of the 

case? 

  MR. BAILEY:  That is correct, sir. 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  

Do you have the graphic boards that were submitted in 

or let me start with a big question.  There were some 

alternatives that were spoken about and actually 

submitted. 

  Is there a particular one that we should 

focus on, not focus or what is the difference and why 

is it important? 

  MR. RHODESIDE:  My name is Elliot 

Rhodeside from Rhodeside and Harwell. 

  CHAIRPERSON GRIFFIS:  Very well. 

  MR. RHODESIDE:  When we did the 

feasibility study last autumn, we looked at a number 

of different configurations for parking and 
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circulation and access within and adjacent to the site 

and then did a number of alternatives that looked at 

the possible treatment of the areas that were not 

dedicated for parking, but would be used for art and 

landscaping purposes. 

  CHAIRPERSON GRIFFIS:  I see.  And so we 

have one proposal in front of us or we have three? 

  MS. VENER LINSKY:  We actually have no 

definitive design.  We are working with Rhodeside and 

Harwell as well as Martha Schwarz and John Fitch on 

the -- I'm sorry? 

  MR. RHODESIDE:  The Fitch Group. 

  MS. VENER LINSKY:  The Fitch Group, I'm 

sorry, the Fitch Group on a design concept.  This is a 

feasibility of how the lot would be laid out. 

  CHAIRPERSON GRIFFIS:  Okay.  And that's 

appreciated, and I think the amount of attention 

that's going to the design of a surface parking lot is 

excellent. 

  MS. VENER LINSKY:  I heard your comment. 

  CHAIRPERSON GRIFFIS:  Of course, any sort 

of final decision we would make would be based on the 

specific plan that was brought up.  Two things then.  

Well, actually, another quick question.  The ship 

steering graphic that you have on those, I can't read 
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the reproduction that was made.  Can you just walk us 

through a little bit of what these kind of nodes or 

graphics are pointing to? 

  MR. RHODESIDE:  Sure. 

  CHAIRPERSON GRIFFIS:  And actually, why 

don't you move that very close, because you will need 

to stay on a microphone. 

  MR. RHODESIDE:  Well, first, the site is 

bounded by New York Avenue, 9th Street, 8th Street and 

11th Street.  The various nodes you were mentioning 

include four key intersections.  One is at H and 11th 

Streets and that would be a pedestrian access point, 

9th and 8th Street, again another major pedestrian 

point.  The Convention Center is located here at 9th 

and K, and this existing open space is one of the 

focal point places in that block, so that again is an 

important location.  And then the Federal Reservation 

174 is located here and we're planning to leave the 

site as a Federal Reservation and not use it for 

parking. 

  There is a proposal for vehicular access 

at 10th and H at this interim point slightly west of 9th 

Street along H Street at the intersection of 9th and I 

Street, and then along 11th Street just north of H 

Street it would provide access through.  And then 
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there are two key visuals, corridors through the site. 

 One is I Street and the other is the extension of 10th 

Street. 

  And then the final major element that we 

prepared during the feasibility study was to suggest 

that the perimeter to the site would be treated 

specially with landscaping or other physical elements 

that would minimize the impact of parking upon the 

area surrounding it and could be used for various 

purposes like displays or art or cafes or play areas, 

elements to be determined.  So right now, this is a 

basic program and the program we're working with right 

now includes a maximum of 1,000 parking spaces instead 

of 1,200 as was mentioned. 

  CHAIRPERSON GRIFFIS:  Okay.  And the 

critical piece when you talk about the 10th Street and 

the I Street is you're creating the illusion that 

those streets are open again? 

  MR. RHODESIDE:  Yes. 

  CHAIRPERSON GRIFFIS:  Interesting.  And 

you don't have any idea of how the perimeter is going 

to be treated outside of the general art or landscape 

or something of that nature? 

  MR. RHODESIDE:  We just had a number of 

alternatives without a specific recommendation, and 
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they included possible treatments with sort of scrims 

or graphics or plant material, etcetera. 

  CHAIRPERSON GRIFFIS:  Big picture of the 

Board of Zoning Adjustment? 

  MR. RHODESIDE:  Yes. 

  MS. VENER LINSKY:  A visual one. 

  CHAIRPERSON GRIFFIS:  Yes.  Who makes that 

decision?  I mean, who is going to pick it? 

  MR. RHODESIDE:  Well, it's part of the 

design process. 

  CHAIRPERSON GRIFFIS:  Whose design 

process? 

  MR. RHODESIDE:  It's the design team for 

the Washington Convention Center Authority with Office 

of Planning. 

  CHAIRPERSON GRIFFIS:  And so who makes the 

decision of what goes where? 

  MS. VENER LINSKY:  We're working with 

Patricia Zingsheim, the downtown planner, Tony 

Griffin, the deputy director. 

  CHAIRPERSON GRIFFIS:  I know there is a 

lot of people working together. 

  MS. VENER LINSKY:  We have been working on 

this design for -- 

  CHAIRPERSON GRIFFIS:  Okay.  I want five 
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10 x 10 mugs of me surrounding that parking lot.  Who 

says yes or no?  Oh, I see there's a hand in the back. 

 He already canceled it. 

  MS. VENER LINSKY:  Alan Lou is going to 

cancel it for us.  The Office of Planning will make 

the final -- with our office will make the final 

determination as to what the site will look like. 

  CHAIRPERSON GRIFFIS:  Okay.  I don't think 

it's critical.  I'm just trying to get an 

understanding of what it is.  For instance, we had 

other applications, I don't know, somewhat similar to 

this where they actually presented a design and it was 

actually part of the application that was looked at, 

and the edge treatment and how that was treated and it 

was very informative and I thought well, it did gain 

great support from the Board.  Okay. 

  MS. VENER LINSKY:  Well, we won't be at 

that.  We're almost, but we're going beyond what a 

normal parking lot would be.  This lot will be used 

for special events and we don't want it to look like 

other parking lots in the city. 

  CHAIRPERSON GRIFFIS:  Yes.  No, this one 

didn't want to look like other parking lots either.  I 

think the special events also is an excellent idea and 

the utilization of that open area.  Who determines, 
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decides and books events? 

  MS. VENER LINSKY:  The Convention Center 

Authority will be managing the site and they will be 

putting out an RFP for a contract for a programming 

manager. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

further? 

  MR. BAILEY:  Yes, pardon me.  In the 

alternative, if that doesn't work, the downtown BID 

has also approached us about the possibility of 

managing events on the site as well. 

  CHAIRPERSON GRIFFIS:  Excellent idea.  

Questions from the Board?  Ms. Miller? 

  VICE CHAIR MILLER:  Just for 

clarification, is the Federal Reservation property 

outside of this application? 

  MS. VENER LINSKY:  Yes, it is. 

  VICE CHAIR MILLER:  Thank you. 

  BOARD MEMBER MANN:  Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes, Mr. Mann? 

  BOARD MEMBER MANN:  I have a couple of 

questions.  You stated a couple of moments ago that, 

obviously, the applicant could not put the property to 

any other use other than as a surface parking lot. 

  Can you explain why there is no other use 
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for the property other than as a surface parking lot? 

  MS. VENER LINSKY:  We anticipate the 

redevelopment will begin in, approximately, three 

years.  The building needs to come down.  It is a 

financial and liability drain on the District and a 

risk that we don't want to continue to take. 

  BOARD MEMBER MANN:  So the property is 

going to be -- the existing building on the property 

is going to be demolished? 

  MS. VENER LINSKY:  That is correct. 

  BOARD MEMBER MANN:  Is the existing 

building going to be demolished in its entirety? 

  MR. BAILEY:  Yes, the answer to that is 

yes. 

  BOARD MEMBER MANN:  On one of the 

attachments to the statement of the applicant -- 

  CHAIRPERSON GRIFFIS:  Plan C. 

  BOARD MEMBER MANN:  Exhibit C.  On the 

utilities and grading concepts, it was easiest to 

read.  There is some notation that there is an 

existing wall and an existing slab elevation.  Based 

on what you said a few moments ago, has that been 

overcome by a new design proposal? 

  MR. RHODESIDE:  In the feasibility study 

we were assuming that the first floor elevation of 
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about 247.5 would be the grade generally of the 

parking lot with the use of the demolished building 

serving as the fill material for grade in that area.  

We don't have a final design right now.  The 

feasibility study served as a programming basis. 

  MS. VENER LINSKY:  However, what you are 

referring to is the New York Avenue frontage right 

there.  That wall will be left as structural, 

structurally will be left to aid in keeping the site 

integrity.  It's an important wall for the site. 

  BOARD MEMBER MANN:  Will the wall be above 

grade? 

  MR. RHODESIDE:  It might be 42 inches 

above grade. 

  BOARD MEMBER MANN:  So the entire 

structure is not going to be demolished.  Parts of the 

structure will be left to enhance its structural 

integrity? 

  MR. RHODESIDE:  The structure along the 

north side we believe will be able to be retained in 

order to prevent the costs of a new structure to be 

developed to retain the streetscape and the existing 

open space at this corner and then along 9th Street, so 

we're trying to be as cost effective as possible. 

  BOARD MEMBER MANN:  Were there any -- how 
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did you come about the decision to maintain the cross 

access of the L'Enfant Streets to reproduce this? 

  MR. RHODESIDE:  We thought that the 

decision to close those earlier in the design when the 

existing Convention Center was built had a negative 

effect, and that one of the things that we thought 

would be desirable would be, even in this temporary 

use, to have those view sheds opened, so that it could 

bring back the dynamism of the character of that area. 

  BOARD MEMBER MANN:  Did the Convention 

Center Authority enter into any agreements whereby 

they agreed to reestablish the L'Enfant Streets upon 

demolition of the existing Convention Center? 

  MR. BAILEY:  That is correct, sir.  At the 

time that the Convention Center was approved by NCPC, 

we did, in fact, as part of the section 106 process, 

one of the requirements was that when this building 

was no longer used as a Convention Center that those 

streets would be reopened.  I think there has been 

some discussion with NCPC staff about putting the 

streets to these uses until such time that the 

permanent redevelopment is done and, at that time, the 

streets would be reopened pursuant to the agreement. 

  BOARD MEMBER MANN:  Were there any other 

stipulations in that agreement? 
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  MR. BAILEY:  Relative to the streets? 

  BOARD MEMBER MANN:  Yes. 

  MR. BAILEY:  My recollection is that there 

was, that some documents had been recorded in the land 

records regarding the reopening of these streets as 

well. 

  BOARD MEMBER MANN:  So there might be more 

specific information available regarding the 

stipulation of reopening the streets upon demolition 

of the building, that there might be documentation 

that we haven't seen yet? 

  MR. BAILEY:  In terms of, I mean, I think 

the agreement -- there is documentation about the 

agreement, which is the section 106 MOA, yes.  If that 

is what the Board wishes to see, I'm happy to provide 

that to the Board. 

  BOARD MEMBER MANN:  I would like to see 

that information personally. 

  CHAIRPERSON GRIFFIS:  Help me understand 

of what use it would be to the Board in deliberating 

this temporary use of the site. 

  BOARD MEMBER MANN:  Because I don't know 

whether or not it addresses the temporary use of the 

site.  It depends on what the stipulations are in the 

Memorandum of Agreement. 
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  CHAIRPERSON GRIFFIS:  So you're saying 

that, conceivably, the section 106 MOU could preclude 

a temporary use of this site? 

  BOARD MEMBER MANN:  No, but I'm saying 

that it could preclude the establishment of L'Enfant 

Streets as actual rights of way and not parking lot 

access roads, but without having the Memorandum of 

Agreement in the record, I was unclear as to what the 

stipulations of the agreement might be.  But I do have 

another question regarding NCPC and the applicant's 

statement.  It says in section 13 NCPC has no 

opposition to the proposed interim parking lot. 

  Can you explain to me, could you give me a 

little more detail on NCPC? 

  CHAIRPERSON GRIFFIS:  Why don't you just 

ask the question.  Did NCPC approve this? 

  MS. VENER LINSKY:  There have been 

discussions between Ellen McCarthy, deputy director, 

Office of Planning with NCPC staff about the interim 

use. 

  CHAIRPERSON GRIFFIS:  Okay.  But the 

language then is perhaps misleading, that there is 

actually no NCPC review and approval of this at this 

point.  Is that correct? 

  MS. VENER LINSKY:  That would be correct. 
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  CHAIRPERSON GRIFFIS:  Okay.  Mr. Mann? 

  BOARD MEMBER MANN:  What kind of special 

events do you anticipate would occur on the property? 

  MS. VENER LINSKY:  Anything from the 

Georgetown Flea Market relocating there on the 

weekends to farmer's markets to art fairs to music 

festivals, movies on the asphalt. 

  BOARD MEMBER MANN:  Always on weekends? 

  MS. VENER LINSKY:  No, sometimes in the 

evenings.  We want to animate the site and to begin to 

transform this part of downtown from being an empty 

shell. 

  BOARD MEMBER MANN:  You noted that there 

was a need for additional parking, because, among 

other things, there was not adequate parking available 

at MCI Center or at the new Convention Center.  Is 

that correct? 

  MS. VENER LINSKY:  Yes, that is correct. 

  BOARD MEMBER MANN:  Do you know why 

parking is not adequate at those two venues? 

  MS. VENER LINSKY:  Well, the city has a 

position where we always applaud people and encourage 

people to take Metro.  The Shakespeare Theater and 

MCI, 50 percent of their ridership does come from 

Metro or their patrons come by Metro.  However, there 
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is another group of people who still drive to the 

downtown restaurants.  We are now an entertainment 

destination for the region and the city and when there 

is something at MCI Center, I just had someone talk 

about it, MCI Center, the National Building Museum and 

the Convention Center, downtown was clogged and there 

was no parking available. 

  MR. BAILEY:  If I could add upon that, as 

well, because I was involved in both of those 

projects.  I can also tell you that at the time both 

these buildings were built, there were a significant 

number of surface parking lots in the area.  Since 

that time a lot of those surface parking lots have 

been developed into actual office buildings or other 

types of buildings as well. 

  CHAIRPERSON GRIFFIS:  And that's good 

news.  Mr. Mann, next question? 

  BOARD MEMBER MANN:  I'm going to hold off 

until I have heard from the Office of Planning's 

report. 

  CHAIRPERSON GRIFFIS:  Excellent.  Any 

other questions? 

  COMMISSIONER HOOD:  Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Mr. Hood? 

  COMMISSIONER HOOD:  Yes, I just have one 
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question.  I think this is a good piece, especially 

with the additional parking whether it's for MCI and 

whatever else goes on, I think it's a good piece, but 

I did have one concern. 

  The large events and the small events, is 

there ever a time that there will not be parking for 

those events on-site?  I guess let me rephrase that.  

Will the events be so large to the point where we 

won't have parking on the site? 

  MS. VENER LINSKY:  No, there will not.  

Actually, do you want to speak to your resolution? 

  MR. BAILEY:  Okay.  I can, in fact, speak 

to that issue as well.  That issue was raised by ANC-

2F in our discussions with them, and they have 

requested that no more than 50 percent of the site be 

used for special events, so that there is always 

adequate parking to accommodate the events there and 

that's something we are definitely considering and 

looking at. 

  COMMISSIONER HOOD:  And you actually -- 

  CHAIRPERSON GRIFFIS:  It would be kind of 

strange if the surface parking lot actually added to 

the parking need in the area, wouldn't it?  Okay. 

  MS. VENER LINSKY:  Yes. 

  CHAIRPERSON GRIFFIS:  Mr. Hood, follow-up? 
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  COMMISSIONER HOOD:  Yes, that was what I 

was thinking of.  Actually, that goes to my question. 

 Unfortunately, no one is here from 2F.  In the 

discussions with the ANC, I was just wondering why 

they didn't take a position here, but they have asked 

us to -- 

  MR. BAILEY:  If I could explain, if I 

could expound about that.  ANC-2F has presented a 

proposed agreement between us and the Convention 

Center and the ANC relative to the operation of the 

parking lot, some things they would like to see happen 

and things they would like to not see happen.  I'm 

still working through those issues with the ANC.  In 

fact, I would request, if possible, that the record 

remain open.  It looks like it's going to remain open 

anyway, so that we have a chance to kind of work 

through those issues and we can work with the ANC and 

hopefully get their support based upon their request 

about the operation of the site. 

  COMMISSIONER HOOD:  Okay.  All right.  

Thank you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you, Mr. Hood.  Ms. Miller? 

  VICE CHAIR MILLER:  I just have one 

question about the economics.  It seems to me that the 
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uniqueness and the practical difficulty test that you 

need to meet and that we need to find rests in large 

part upon this property being not economically 

feasible for any other purpose.  It makes good common 

sense what you have said, but I'm wondering if you 

have any facts, you know, to support that. 

  MS. VENER LINSKY:  Yes. 

  VICE CHAIR MILLER:  Any figures that you 

have looked at to consider, you know, using it as a 

matter-of-right use instead. 

  MS. VENER LINSKY:  Actually, at this 

point, the site is under the control of the Office of 

Property Management.  They have been paying $50,000 to 

$60,000 a month in utilities and security costs, as 

well as any other emergency things.  You know, they 

have shut down a lot of the utilities to cut back the 

cost, so it's that, but it also is a major security 

risk just as it stays up and it's dark.  I'm always 

concerned about people walking around there at night. 

 It's a big, dark part of town that doesn't contribute 

to the rest of the dynamic nature of the rest of 

downtown. 

  MR. BAILEY:  And I can tell you from a 

practical standpoint, from the Convention Center's 

viewpoint, that we recently back in last year, last 
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fall, we had a major medical convention in the 

Convention Center and a lot of the attendees were 

staying at the Hyatt, and there was a lot of concern 

from the show about their attendees walking past that 

building particularly at night, because it has a lot 

of dark corners and things. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. BAILEY:  And they expressed a lot of 

concern about that and we had to take some extra 

measures to be sure that the attendees that walked 

from the Hyatt up to the new Convention Center felt 

safe and secure during that time.  So it does have 

some practical impact upon our ability to operate our 

Convention Center as well. 

  CHAIRPERSON GRIFFIS:  We could have 

temporary law enforcement conventions in the old 

Convention Center.  That probably wouldn't work.  

Okay.  Further questions?  Actually, a quick question 

on -- the Office of Planning speaks a lot about the 

surface of the low impact development techniques. 

  Now, can someone just enumerate a little 

bit more about what that is and what it actually 

entails for the full understanding of the Board? 

  MR. RHODESIDE:  We're proposing low impact 

development.  We don't have a specific overall scheme 
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developed yet for it, but we will.  We're hoping to 

utilize Storm Water Management in a creative way 

through bioengineering to utilize as much of the 

existing building as possible when it's crushed up for 

fill material and possibly for gabions to reinforce 

part of the wall or to use it as part of the open 

space that may be created within the site as a 

structure for it.  Those are a couple of examples. 

  CHAIRPERSON GRIFFIS:  I see. 

  MR. RHODESIDE:  And we're trying to be as 

creative and innovative as possible with that, with 

those techniques. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

Further questions, follow-up?  Okay.  If there is 

nothing further for the applicant, why don't we move 

ahead and go to the Office of Planning's report? 

  MR. COCHRAN:  Can you hand this up?  

Thanks.  Good afternoon, Mr. Chair, Members of the 

BZA.  For the record, my name is Steven Cochran with 

the Office of Planning and our testimony will 

understandably be brief.  I will essentially be 

standing on what we have submitted for the record. 

  You are now getting a copy of the new 

boundaries for the application.  This is just an 

update on what the applicant just said, that 
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Reservation 174 is not actually included in the 

application area.  The area then for the site that is 

being considered today is reduced by .41 acres, so 

it's actually 9.75 acres.  We just wanted to make sure 

that that was clear. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you. 

  MR. COCHRAN:  Okay.  The applicant is here 

because although the parking lot shall be permitted as 

a matter-of-right in this zone, if they provide 

parking for residents or if they provide short term 

parking with all of the spaces being leased to 

merchants or to park and shop organizations, parking 

lots that provide all-day commuter parking shall be 

permitted only if they are approved by you all. 

  In OP's opinion, the applicant has 

demonstrated that it meets the three prong test.  OP 

believes that granting the special exception would not 

be a detriment to the public good nor would it impair 

the intent or purpose of the Zone Plan.  Once the 

existing structure is demolished, the presence of 9.75 

acres of vacant under-utilized land would pose 

security hazards for the public. 

  We believe that the proposed use as an 

interim use will actually provide benefits to the 
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public in addition to the temporary parking for nearby 

venues, such as the Convention Center, and daily 

parking for commuters.  It will also provide off-

street relief from on-street tour bus parking. 

  The site will be used as a staging area 

for public events and will be a significant site for 

public art and public gatherings in and of itself.  In 

effect, the interim use will begin to establish what 

the District hopes the permanent use will become, a 

focal point for the civic identity of the residents of 

the District.  The proposed use is temporary and a 

public process is underway for ensuring that the 

permanent use of this important publicly owned site is 

appropriate. 

  Our recommendation is as noted in our 

written report.  There are other stipulations in the 

Zoning Regulations that the Zoning Administrator must 

determine the applicant has met.  This determination 

is made when the request for a building permit is 

filed.  Those are the ones that deal with section 

2302.1. 

  The applicant intends to be as progressive 

as possible about measures such as low impact 

development, as the Chair just asked about, but they 

also intend to do that while still meeting the 
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requirements of section 2302.1 of the Zoning 

Regulations. 

  OP recommends approval of the requested 

relief incorporating the boundary revision conditioned 

on the following.  The special exception shall be for 

a four year term from the effective date of the BZA 

order renewable for four additional two year terms 

subject to review of information provided by the 

applicant in support of the extension requests. 

  And you should note that this recommended 

renewal term is slightly different than had been 

recommended in our April 6th report due to the terms of 

the lease that have been mentioned by, I believe, Mr. 

Bailey earlier.  Thank you.  That concludes OP's oral 

testimony. 

  CHAIRPERSON GRIFFIS:  Good.  Just a quick 

clarification.  On your report, you indicate 

submissions of additional information, the project 

paving.  I think you meant 2303.1, is that correct, on 

your last page? 

  MR. COCHRAN:  Our report had said that.  I 

believe though that, at that time, we were -- 

  CHAIRPERSON GRIFFIS:  Actually, I'm just 

trying to get the cite. 

  MR. COCHRAN:  Yes. 
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  CHAIRPERSON GRIFFIS:  You have 2302.1. 

  MR. COCHRAN:  2302.1.  What did I say? 

  CHAIRPERSON GRIFFIS:  Well, it should be 

2303.1?  All right.  It should be.  So we'll move on 

from that. 

  MR. COCHRAN:  Okay. 

  CHAIRPERSON GRIFFIS:  The condition in 

terms of you have just indicated additional one year 

terms that could be extended.  How many did you say? 

  MR. COCHRAN:  Four additional two year.  

We want it to come up to a total of 10 years. 

  CHAIRPERSON GRIFFIS:  Oh, that's the -- 

  MR. COCHRAN:  That's the -- 

  CHAIRPERSON GRIFFIS:  So rather than two 

additional one, we have four additional two? 

  MR. COCHRAN:  That's correct. 

  CHAIRPERSON GRIFFIS:  See, I won't 

remember that tomorrow. 

  MR. COCHRAN:  You must have gone to 

Catholic School, good math. 

  COMMISSIONER HOOD:  So it would come to a 

total of 12 years if it's approved? 

  MR. COCHRAN:  No, it would be 10 years, 

four plus eight. 

  COMMISSIONER HOOD:  I must be -- 
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  MR. COCHRAN:  Would be 12 and I did go to 

Catholic School and I apologize. 

  COMMISSIONER HOOD:  I must have missed a 

day of school then, because I thought it was 12. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

Where else was I going with that?  Very well.  Then 

other questions from the Board of the Office of 

Planning? 

  COMMISSIONER HOOD:  Mr. Chairman, I know 

that we are endeavoring on a mixed use piece maybe 

after four years or even after the 12 years, but I 

just wanted to bring to the attention of the Office of 

Planning while this is a relief right now, I believe, 

of the surrounding neighborhood, that as we move into 

this project or if the project moves forward, I would 

hope that the Office of Planning is also looking at 

mitigation measures to continue to deal with the 

parking issue in that area.  I know Ms. Linsky 

mentioned about hoping people take the Metro, and I 

think that's where that smart growth piece comes into 

play, but people actually don't do that. 

  So I would just hope that 12 or 15 years 

from now once the mixed use piece is in the play on 

that site that the Office of Planning is thinking, and 

I'm sure they are, because they are good planners over 
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at the Office of Planning, is thinking about the 

parking impact and the issues that this site, if it's 

approved, will take off, away from the neighborhood as 

opposed to just, carte blanche, putting it right back 

out there and on the street.  So if you're following 

the lines -- 

  MR. COCHRAN:  I do, sir. 

  COMMISSIONER HOOD:  Okay. 

  MR. COCHRAN:  And certainly, with any 

discretionary application that comes before us, we'll 

be taking this into consideration. 

  COMMISSIONER HOOD:  Sounds good.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  Good.  Any other 

questions from the Board of the Office of Planning? 

  MR. COCHRAN:  Excuse me.  Should I 

clarify?  We did mean then to say, since my math is so 

bad, three additional two year terms.  That would get 

it up to 10 years, as opposed to four additional two 

year terms. 

  COMMISSIONER HOOD:  So is it three?  It's 

three additional two? 

  MR. COCHRAN:  We want a total of 10 and 

I -- 

  COMMISSIONER HOOD:  A total of 10. 
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  MR. COCHRAN:  -- multiplied wrong, I mean, 

added wrong. 

  CHAIRPERSON GRIFFIS:  Okay.  Three 

additional two year terms. 

  COMMISSIONER HOOD:  I'm going to keep four 

in there. 

  CHAIRPERSON GRIFFIS:  Is the proposed 

condition from the Office of Planning? 

  MR. COCHRAN:  Yes. 

  CHAIRPERSON GRIFFIS:  Anything else, 

clarifications from the Board? 

  MR. COCHRAN:  Thank you for allowing the 

correcting. 

  CHAIRPERSON GRIFFIS:  Mr. Mann? 

  BOARD MEMBER MANN:  Yes, I just had a 

question regarding one note that you made about the DD 

Overlay, that it specifically makes it more difficult 

to develop commuter parking and that the provision 

provided a disincentive to tearing down outmoded 

buildings, but I didn't necessarily understand the 

justification for not enforcing that provision. 

  MR. COCHRAN:  Okay.  The DD Overlay, our 

central area has probably fewer parking lots 

proportionately than in other typical central areas, 

and we believe that part of this is due to the 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 152

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

establishment of the DD Overlay, which discourages the 

tearing down of buildings that might be perceived as 

coming to the end of their economically useful life, 

but these would be buildings that were constructed as 

Class A office space that had become Class B office 

space, etcetera.  These would be buildings that would 

be adaptable, as opposed to buildings that were built 

for a single use that are no longer adaptable or 

renovatable for other uses. 

  CHAIRPERSON GRIFFIS:  Clear, Mr. Mann? 

  BOARD MEMBER MANN:  Yes, thank you. 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. Miller? 

  VICE CHAIR MILLER:  Mr. Cochran, maybe you 

can answer this.  Otherwise, I think perhaps the 

applicant can.  But I was just wondering if a specific 

percentage or number of parking spaces have been set 

aside for the different needs identified, for 

instance, commuter parking versus short term parking 

and bus parking? 

  MR. COCHRAN:  I can't answer that. 

  CHAIRPERSON GRIFFIS:  Has there been any 

set asides in terms of ratio of use or user? 

  MS. VENER LINSKY:  We have set aside 30 

spaces for tour buses and that is actually 

memorialized in our agreement with ANC-2F.  Otherwise, 
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our proforma has shown that not all the spaces will 

ever be used at one time and we haven't.  And our 

intention is for it to be a short term parking lot.  

The parking rate structure will favor short term 

parking.  It will make all-day, daily parking exceed 

the cost of regular -- if you go to an office 

building.  And we are not planning on offering any 

monthly parking. 

  VICE CHAIR MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  So that would be 

different in terms of the parking that's provided in 

the adjacent area.  Is that correct? 

  MS. VENER LINSKY:  That's right. 

  CHAIRPERSON GRIFFIS:  So you may not be in 

direct competition with those that are already 

established? 

  MS. VENER LINSKY:  That's absolutely 

correct. 

  CHAIRPERSON GRIFFIS:  Is it?  Okay.  And 

then there is a huge discount for D.C. residents.  Is 

that correct? 

  MS. VENER LINSKY:  Taxpaying. 

  CHAIRPERSON GRIFFIS:  I would go with 

that.  Okay. 

  MS. VENER LINSKY:  Actually, the only 
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discount we're -- 

  CHAIRPERSON GRIFFIS:  Just a joke we don't 

have time for. 

  MS. VENER LINSKY:  Yes.  We're actually 

talking about some relief for Sunday church parking. 

  CHAIRPERSON GRIFFIS:  Excellent point, 

which there are numerous surrounding the area and 

which the Board can layer onto the past applications. 

 Okay.  Further questions from the Board of the Office 

of Planning? 

  BOARD MEMBER MANN:  Yes, Mr. Chairman.  

The 30 tour bus parking spots, are those spots part of 

a larger Tour Bus Management Plan? 

  MS. VENER LINSKY:  They came from the 

Department of Transportation.  It was their request.  

They actually asked for a higher number and we were 

unable to give them that number.  There is a larger 

Tour Bus Management Plan that is, I understand, up on 

their website.  Ken Laden might be able to give you 

more information on that. 

  BOARD MEMBER MANN:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Anything else for 

the Office of Planning?  Very well.  Thank you, Mr. 

Cochran.  We appreciate it very much.  Let's move on 

then to -- oh, I'm sorry, does the applicant have any 
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questions of the Office of Planning, any cross 

examination?  Yes? 

  MR. BAILEY:  So is the record remaining 

open for a final plan? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. BAILEY:  Is that -- 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. BAILEY:  Is that until you get a final 

plan?  I just want to be clear on that. 

  CHAIRPERSON GRIFFIS:  Yes, so far I have 

three things that we'll decide on.  The two that I 

think are definitive are some final design and then 

the ANC-2F report. 

  MR. BAILEY:  Right, right.  And I also 

understand that Mr. Mann will like to see the section 

106 MOU.  Is that -- 

  CHAIRPERSON GRIFFIS:  That's the third, 

but we're not done with this yet. 

  MR. BAILEY:  Okay. 

  CHAIRPERSON GRIFFIS:  Are you wanting to 

finalize? 

  MR. BAILEY:  No. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. BAILEY:  Okay. 

  CHAIRPERSON GRIFFIS:  We may continue with 
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that less.  Then if there is no questions from the 

applicant of the Office of Planning, let's go to the 

Department of, DDOT, Transportation that I believe is 

here to give a report.  Do we have a written?  Good 

afternoon. 

  MR. LADEN:  Good afternoon.  For the 

record, my name is Ken Laden.  I am Associate Director 

for Transportation Policy and Planning in the D.C. 

Department of Transportation.  We were asked earlier 

this week to present some testimony with respect to 

the proposed interim parking facility at the old 

Convention Center site.  I was able to put something 

together and deliver it to the Board this morning.  I 

apologize for the late submittal, but hopefully you 

have copies of my statement. 

  We have been working with the Office of 

Planning and the Deputy Mayor for Economic Development 

looking at alternative uses for this site.  We do 

strongly support the proposed use as an interim 

parking facility.  We have, I think, in our testimony 

some recommendations for what we see as the preferred 

priority uses for that parking facility. 

  Number one, from our point of view, is 

short term tour bus parking.  We do have a significant 

number of tour buses coming into the city every day.  
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Typically, they drop people off at tourist 

destinations for an hour or so, come back, pick them 

up, take them to another location.  It causes a lot of 

problems with congestion, idling and we think that 

having a facility downtown that is convenient to the 

tour bus operators and drivers, which we think this 

facility would meet that test, would be highly 

beneficial to the city from a transportation and 

environmental point of view. 

  We also strongly support the 

recommendation with respect to use of this facility as 

a short term parking in support of downtown retail, 

downtown restaurant uses.  We have some concerns about 

use as a commuter parking facility as to how that fits 

into our overall transportation policy and planning 

perspective, but that's something that we can continue 

to work with the Deputy Mayor's Office and the Office 

of Planning to address. 

  CHAIRPERSON GRIFFIS:  Is that the reason 

for not wanting to have monthly contract parking? 

  MR. LADEN:  Correct. 

  CHAIRPERSON GRIFFIS:  Okay.  Go ahead. 

  MR. LADEN:  Also, we are interested in 

pursuing a possibility of using a portion of the site 

for parking related to the various religious 
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institutions in the area.  There have been problems 

with parking on certain evenings and certain days of 

the week with church related activity competing with 

residential and other uses, so we think this could 

help provide some benefits there as well. 

  And also, there are certain events at the 

Convention Center, which lend themselves to attracting 

drivers from throughout the region.  Many of the 

Convention Center activities would be served by buses 

or by people walking from convention hotels, but 

things like the flower show, the boat show, the auto 

show, some people may drive in and, again, it might be 

beneficial to have some sort of a parking use 

associated with those kinds of activities.  We would 

look for something that would be potentially validated 

by the Convention Center, so that, again, we don't 

have this facility use bleeding over into other 

employment related parking. 

  Again, we have made a substantial 

investment in our transit system.  We're making 

additional investments in proposing exclusive transit 

facilities to service the downtown, the Downtown 

Circulator, the K Street Transitway is under design 

and we want to make sure that we continue to be a 

transit oriented downtown and not serve to attract 
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anymore automobiles than we absolutely have to. 

  But we're in general support with the 

application and, again, would continue to work with 

the Office of Planning and the Convention Center 

Authority on the specific uses and specific access 

points for the parking facility. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  So if all goes well with your plans, this 

parking lot will lose money? 

  MR. LADEN:  I wouldn't say it would lose 

money, but we don't want to -- 

  CHAIRPERSON GRIFFIS:  Well, because no one 

will use, because they are using your Circulator, they 

are taking Metro and all that.  That's a little bit 

aside. 

  MR. LADEN:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Any questions 

of Mr. Laden at this time? 

  VICE CHAIR MILLER:  Mr. Laden, I'm just 

wondering, the use of the parking lot for your tour 

buses will only be for a limited amount of years.  Is 

there a plan in the process, so that this is short 

term until you get your long term plan in effect for 

the buses? 

  MR. LADEN:  Yes, that whole problem is 
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part of a long term study that we're concluding now 

and we are moving into an implementation phase.  There 

are a number of possible locations that could work and 

we're constantly looking for opportunities as part of 

new development to find a location that would 

adequately house tour buses. 

  We have looked at the RFK Stadium area, 

other areas around town, the new Kennedy Center 

Expansion Project.  I believe we're looking to put 

some tour bus facilities in there perhaps.  I don't 

think it's going to be one massive facility that is 

going to service all of our needs, but a number of 

facilities are various strategic points throughout the 

downtown area that will ultimately deal with our tour 

bus management requirements. 

  CHAIRPERSON GRIFFIS:  Further questions, 

clarifications?  Okay.  So just to be clear, 

obviously, you haven't stopped the planning process 

for one, the parking requirements, but also the tour 

buses based on this temporary or potentially temporary 

use? 

  MR. LADEN:  Correct.  We realize this is a 

window of opportunity and that we need to continue to 

work on a long term strategy. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  
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Any further questions?  Does the applicant have any 

cross examination of Mr. Laden? 

  UNIDENTIFIED SPEAKER:  No. 

  CHAIRPERSON GRIFFIS:  No cross?  Very 

well.  Has a representative of the ANC-2F shown up or 

is present to give their case presentation?  Thank you 

very much, Mr. Laden.  We appreciate you being here.  

Do you want to start filling this out.  We'll send 

someone down and have it up here when you're finished 

with it.  Okay.  If not, then I don't have any other 

Government reports attendant to this application.  

Unless the Board is aware of any or the applicant is 

aware of any, we can move on to persons present to 

give testimony in support of the application. 

  Are there persons present here to give 

testimony in regards to Application 17145 in support? 

 Are there persons present to give testimony in 

opposition?  Why don't you come forward and we'll fill 

the table up here.  First of all, have you all filled 

out witness cards, two witness cards to be given to 

the recorder?  Excellent. 

  What I'm going to have you do is just have 

one microphone on at the time.  You can decide which 

side we start with, my right or my left.  When you're 

finished, you can turn the microphone off.  When 
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starting you need to state your name and your address 

for the record. 

  Persons giving testimony in front of the 

Board of Zoning Adjustment are allotted three minutes, 

three minutes.  The timer will be on and you can see 

it at both sides as it rolls and if you don't use all 

that time that's okay, because then we don't have to 

hear that nasty buzzer when it goes off.  If you use 

it, that's when you're going to need to stop speaking. 

 Of course, we'll take any written testimony that you 

might have into the record if, for some reason, you 

don't get to it.  With that, a very good afternoon. 

  MS. FLYNN:  Good afternoon.  My name is 

Rose Marie Flynn.  I am an officer of the Gray 

Panthers of Metropolitan Washington.  I live in 

Bethesda, Maryland.  I am going to speak 

extemporaneously, but I have written testimony and I'm 

doing that, because I have heard other testimony and I 

feel there are other things to say other than what I 

wrote. 

  I am part of a group that has been trying 

very hard to get more shelter for the homeless.  We 

have been fighting this battle and yet, we keep 

losing.  We started to lose homeless shelters in 

December.  In hypothermia season we were able to keep 
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the Gale Shelter open a little longer.  The Randall 

School is going to be closed. 

  Even before this there was not sufficient 

shelter space for all of the residents.  Some put out 

a good study on this this year giving facts and 

figures.  I'm not going to quote them.  There is not 

enough shelter space and yet, we are closing shelters. 

  We propose that the old Convention Center 

be used as a homeless shelter.  It is not ideal, but 

it is shelter.  It has utilities.  It has running 

water.  We talk here, I listened, economic costs, 

economic benefits.  Where are the human costs?  We are 

losing human beings.  These people deserve better than 

being made to remain out on the street. 

  I have talked to council members.  They 

say there is no space in downtown Washington and, of 

course, they are referring to the cost of the property 

and yet, we have that empty Convention Center that 

you're going to turn into a parking lot.  Now, I'm a 

commuter.  I want more parking, but I think we have to 

consider the humans who live in Washington, D.C.  That 

space can be used.  There is a charitable group that 

has spoken of taking over the management.  This is not 

just out of whole cloth that we're saying this and 

it's about the only large space I can think of in 
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downtown Washington.  

  Others say, they don't say it out loud, 

we're going to push the homeless out of downtown.  

Well, I say they belong downtown where the stores are, 

where the services are, where they are more 

comfortable.  They have a right to their human 

dignity, as well as the rest of us do.  So that's not 

my written testimony, because I gave more information, 

but that's the gist of my testimony. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

  MS. FLYNN:  You're welcome. 

  CHAIRPERSON GRIFFIS:  Yes?  If you 

wouldn't mind turning your microphone off. 

  MS. FLYNN:  Yes. 

  CHAIRPERSON GRIFFIS:  Thank you. 

  MS. LOUGHNER:  Yes.  My name is Jamie 

Loughner.  I am with Mayday D.C. and for the record, I 

spent the last few evenings trying to make sure that 

blankets were delivered to people who have been 

evicted from the Gale School Shelter. 

  CHAIRPERSON GRIFFIS:  And thank you for 

that.  And your address is? 

  MS. LOUGHNER:  My ex-address is 1006 M 

Street, N.W., which if you'll note is in the area of 

the old and new Convention Center. 
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  CHAIRPERSON GRIFFIS:  Okay. 

  MS. LOUGHNER:  I say ex, because I'm couch 

surfing at the moment, because I was made homeless due 

to the Convention Center, cost of living raises.  So I 

myself am homeless and I'm speaking from that 

perspective also. 

  I object to this application, because we 

have only heard in terms of this Convention Center as 

economic development, economic development, economic 

costs.  There is costs of human lives going on in the 

streets and we're not talking just during hypothermia 

season when people freeze to death.  There is also 

women who can't find a place anywhere but in alleyways 

and parks and streets here in the city. 

  I spent a night just recently out at a bus 

stop.  Now, the reason for this is because there is 

not enough downtown space.  The reason downtown space 

is important is because well, first of all, they are 

not offering space anywhere else, but even if they 

were, there is no transportation to services, services 

where we eat, services where we get clothing. 

  We're desperate.  This is a matter of life 

and death to us.  It's a matter of rape for women who 

are on the street.  It is a matter of intense interest 

to every woman who has been evicted recently from 
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shelter.  Now, the new Convention Center is on the 

site of a place that was used as a parking lot and was 

used as shelter.  That's the truth.  The Open Door 

Shelter was there. 

  We have seen no proposals to substitute 

for that shelter here in this city in the downtown 

area.  We see nothing in the proposal that's before 

you and thus, we demand, we ask, we beg that you not 

grant this variance until you see some plan that deals 

for the people that have been displaced by the old 

Convention Center and the new Convention Center and we 

are here.  We exist.  There is much more in my written 

testimony.  Again, I would plead with you to, please, 

read it.  Thank you. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 We appreciate you being down here and telling us your 

perspective on that and we will, in fact, and we do 

read everything that is submitted, so we will take 

extra care and time to read and review yours.  Yes, 

sir? 

  MR. KUHN:  My name is Paul Kuhn.  I live 

in Rockville.  I, too, would be homeless if my family 

didn't put me up there.  Now, I got to say shelter for 

these women is more important than parking for more 

yuppies' cars.  900 cars versus thousands more people 
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have been made homeless by gentrification.  More 

parking will just mean more traffic.  Build it and 

they will come. 

  This parking lot proposal just smacks of 

waiting for further gentrification of Chinatown and 

Shaw to raise property values until someone can make 

more money on this Convention Center.  And she is 

right, only a downtown shelter is going to work for 

those who don't have money for transit and Metro 

doesn't even go there right now.  They expect the 

homeless to drive.  Drive what with what license? 

  I'm asking that the variance be refused, 

the building be saved.  I know the Federal City 

Council, of which Coke is a member, is going to like 

that, but they shouldn't have a say in this.  This 

building is younger than I am, built, cost the city a 

fortune.  Now, it's available at a considerably less 

expense than other buildings for its size for a 

shelter.  The roof is not caving in.  It is not 

crawling with rats.  The pipes are not broken.  It has 

bathrooms. 

  A shelter is the only use for this 

building, which will not cost a fortune in 

redeveloping the building.  This $50,000 a month they 

are spending now, I'll bet some of the organizations 
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running shelters could beat that cost.  I think you 

have an opportunity to save money here and to save 

lives here. 

  And let me tell you something.  You're not 

going to just push people out of town.  This attitude 

that we have seen amongst some businessmen of oh, we 

don't even want public restrooms, because we don't 

want to encourage people who don't have money to hang 

around downtown.  We're not going to take it anymore. 

  We ask that the Board stand up to the 

people who want to, how should I put this, whitewash 

the city, stand up to the developers and refuse this 

variance.  Why should these developers get special 

privileges?  A variance is a special privilege.  Why 

should there be special privileges for the rich who 

have everything while the poor are being driven into 

the Anacostia? 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 A powerful testimony without a doubt and believe me, 

the Board will take this under advisement.  I think 

we'll ask for some submissions and leave the record 

open for the applicant to address the issues that you, 

of course, have raised. 

  Likewise, I would be remiss if I didn't 

just briefly say, of course, our jurisdiction is very 
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focused and limited.  I think everyone on this Board, 

I know everyone on this Board is a District resident 

and I think everyone, and I can say convincingly, is 

well aware of the numerous problems and complexities 

of those problems in the District of Columbia, and we 

all work very hard to try and solve those and often in 

very different ways, but we appreciate you taking the 

opportunity to come down and voice your concerns and 

specifically address what might be an adaptable use to 

the old Convention Center at this time. 

  Are there other questions from the Board, 

at this time, of the witnesses?  Does the applicant 

have any cross examination of the witnesses?  No cross 

questions?  Then thank you very much for being here.  

I appreciate your patience, for sitting with us during 

our morning session and now, you can have a break.  We 

don't get one.  We'll continue on and let's move. 

  Is there anyone else here attendant to 

Application 17145 to give testimony, at this time, 

either in support or in opposition?  Not seeing any, 

let's go the applicant for any closing remarks that 

they might have.  No closings?  Very well.  Why don't 

we set this then -- 

  MS. VENER LINSKY:  No, sir. 

  CHAIRPERSON GRIFFIS:  Yes? 
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  MS. VENER LINSKY:  There will be some 

statements in support. 

  CHAIRPERSON GRIFFIS:  Submitted? 

  MS. VENER LINSKY:  Submitted for the 

record. 

  CHAIRPERSON GRIFFIS:  What kind of 

statements or reports? 

  MS. VENER LINSKY:  From neighbors. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. VENER LINSKY:  If you haven't received 

them, the Grand Hyatt, Renaissance, Mark Allen, Brad 

Edwards. 

  CHAIRPERSON GRIFFIS:  I have one Exhibit 

27 from the Washington Convention, the Advisory 

Committee. 

  MS. VENER LINSKY:  Okay. 

  CHAIRPERSON GRIFFIS:  That's the only one 

that I have record of.  You're anticipating specific 

letters though.  Is that correct? 

  MS. VENER LINSKY:  That's correct. 

  CHAIRPERSON GRIFFIS:  Okay.  Well, we'll 

keep the record open and accept those that you have 

just enumerated.  I don't want to keep the record open 

just for anything that comes in. 

  MS. VENER LINSKY:  Okay. 
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  CHAIRPERSON GRIFFIS:  Obviously, we have 

focused submissions that we're looking at.  So let's 

set the calendar for this and the final procedure for 

this.  I would like to set this for decision making, 

if that's appropriate, for the Board.  I think we can 

get the rest of -- yes? 

  MS. LOUGHNER:  If they have the right to 

keep an open record -- 

  CHAIRPERSON GRIFFIS:  Can you have a seat 

and speak into a microphone? 

  MS. LOUGHNER:  This is Jamie Loughner 

again. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. LOUGHNER:  Just if they have the 

ability to keep the record open for letters of 

support, would we be able to submit petitions or 

letters of support to you also? 

  CHAIRPERSON GRIFFIS:  I don't see a 

problem with that. 

  MS. LOUGHNER:  Regarding your granting a 

variance. 

  CHAIRPERSON GRIFFIS:  Right.  I don't see 

a problem with that.  I think the power of those will 

go to the specific test of which they are here before 

us to grant relief from.  So as much as you can have 
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petitions address the variance test, the better, but 

absolutely, we'll keep it open for any then letters of 

support or opposition at this time. 

  MS. LOUGHNER:  Thank you. 

  CHAIRPERSON GRIFFIS:  So with that you may 

not want to leave too soon, because you're going to 

have to find out when those are actually required to 

be in.  Going to that, I suggest that we set this for 

a decision making.  Are we still in April?  It has 

been a heck of a morning, hasn't it?  In which case 

let's set this, can we get this done on the 4th of May. 

  Well, oh, actually, here's the situation. 

 We're looking for a final or a more final kind of 

design, development of design plan.  So we're going to 

need to know what the schedule is for that to be 

established.  I think some detail or at least some 

narrative analysis of what the edge treatment on the 

parking lot and what is being proposed would be 

appropriate, and the Board would certainly look at 

that as it does go to most of the requirements in 

terms of the surface parking. 

  Why don't you give us a date of when you 

think that might be accomplished and we can set this 

for decision? 

  MS. VENER LINSKY:  May 30th, April 30th, May 
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15th?  The design concept will be ready May 15th. 

  CHAIRPERSON GRIFFIS:  It will be ready May 

15th? 

  MS. VENER LINSKY:  Yes. 

  CHAIRPERSON GRIFFIS:  Wow.  You got 

somebody working on that one, huh? 

  MS. VENER LINSKY:  Oh, yes, we have a lot 

of people working. 

  CHAIRPERSON GRIFFIS:  Indeed.  Okay.  In 

which case we can easily fit that in with the June 

decision making, which would be the first Tuesday that 

we meet, which would be the 8th of June and it will be 

set for a Public Meeting.  Obviously, we'll have 

everything into the record by then and it will only be 

the deliberation that you will hear, no other 

information will be taken. 

  So to that, the submissions, we are 

looking for you to submit the final design and that 

would be in plan, and I think some sort of, as I said, 

narrative or detail of the edge treatment and any 

other type of specifics that have been put together.  

We did have a request for the MOU section 106, which, 

I think, would be appropriate to put in.  We will keep 

the record open for the ANC-2F report, which we would 

anticipate seeing any time now, and we'll keep the 
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record open for letters of support and opposition.  We 

will preclude any neutral letters from coming in, 

because that will just waste our time, and that's a 

joke.  Okay. 

  Anything else that we will require?  Ms. 

Bailey, do you have any notes on anything additional 

that we would need in the record? 

  MS. BAILEY:  Mr. Chairman, you had asked 

the applicant to address the issues that were raised 

by the persons who spoke about homelessness. 

  CHAIRPERSON GRIFFIS:  Oh, I'm sorry.  Yes, 

I think, that may well and actually what I was -- my 

anticipation was to be direct.  I think we could have 

the record open for a draft findings and conclusions 

and, I think, it would be established in that in terms 

of the test of the variance of how the adaptability of 

use would be addressed in terms of the variance test. 

 Anything further? 

  MS. BAILEY:  No, sir. 

  CHAIRPERSON GRIFFIS:  Ms. Bailey, that's 

all for the record?  Does the applicant have any 

indication of anything we missed?  Yes? 

  MR. BAILEY:  I missed that, Mr. Chairman, 

I apologize.  The date for all of this is? 

  CHAIRPERSON GRIFFIS:  We will get to the 
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dates. 

  MR. BAILEY:  We haven't got to the date? 

  CHAIRPERSON GRIFFIS:  That's the list.  Is 

the list complete?  Okay.  If the list is complete, 

then, Ms. Bailey, why don't you assist me in getting 

submission times, dates? 

  MS. BAILEY:  May 17th for the submissions. 

 Would that be appropriate for you?  And I'm assuming, 

Mr. Chairman, we don't need a response to those 

submissions, so there are just two dates, that is the 

submission date and the decision date. 

  CHAIRPERSON GRIFFIS:  Excellent.  Is that 

able to be accomplished by the 17th? 

  MS. VENER LINSKY:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  

Anything further?  Any questions on procedure, time, 

clarifications of the applicant? 

  MR. BAILEY:  No. 

  CHAIRPERSON GRIFFIS:  Thank you all very 

much.  We appreciate it.  Thank you very much. 

  MR. BAILEY:  Thank you, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Okay.  Last before 

the lunch break then, let's do another case. 

  MS. BAILEY:  Application No. 17137 of 1515 

15th Street, LLC, pursuant to 11 DCMR 3103.2, for a 
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variance from the lot occupancy requirements under 

section 772, a variance from the residential 

recreation space requirements under section 773, and a 

variance from the loading requirement under subsection 

2201.1, to construct a seven story apartment house 

with ground floor and below grade retail and service 

uses in the Arts/C-3-A District at premises 1515 15th 

Street, N.W., Square 209, Lots 100, also known as A&T 

Lots 919 through 921. 

  CHAIRPERSON GRIFFIS:  Very well.  

Gentlemen, let's move ahead, unless you brought 

sandwiches, we're going to get right into the 

substance of this thing.  Okay.  Very well.  We first 

have the request for party status applications.  Is 

Mr. Burman or Ms. Burman present today?  And we do 

have delivered just to us Exhibit 32, which is the 

withdrawal of those requests for party status.  Is 

that also your understanding?  Why don't I have a 

little introduction? 

  MR. DEPUY:  For the record, Jacques DePuy, 

attorney with Greenstein, DeLorme and Luchs.  

Appearing with me as co-counsel is Lyle Blanchard.  

That is our understanding, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. DEPUY:  Mr. Chair, while we're doing 
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preliminary matters, one of our witnesses was not 

sworn this morning.  So, Ms. Bailey, Mr. Pannich needs 

to be sworn. 

  CHAIRPERSON GRIFFIS:  Let's get it in.  Do 

you want to stand and just give your attention to Ms. 

Bailey? 

  (Whereupon, the witness was sworn.) 

  CHAIRPERSON GRIFFIS:  Okay.  And just 

getting an indication as we are in the morning session 

at 2:20, is there anybody else here attendant with 

this that will or is planning to testify?  Not seeing 

any indication of it, it's your case and your 

witnesses and that has been submitted in.  So let's 

move right ahead to the heart of the matter here. 

  MR. DEPUY:  Thank you, Mr. Chair, and 

Members of the Board.  We do have one additional 

witness, who is sitting in the front row, but we will 

be brief and very precise and very direct with respect 

to this proceeding.  Our witnesses are Mr. Marc 

Fairbrother, to my extreme right, architect with RTKL, 

Mr. Scott Pannich, to my immediate right, who 

represents the owner and developer and Michael 

Workosky, who is in the audience, from Wells and 

Associates, with respect to traffic and particularly 

loading issues. 
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  The three variances requested today are, 

as indicated by your staff, lot occupancy, residential 

recreation space and loading requirements.  We have 

submitted with our materials and the Office of 

Planning has agreed with us that there are exceptional 

situations and unique requirements with respect to 

this property, and those include an alley easement, an 

unusual shape of the property and an uncommonly high 

amount of street frontage, which has an impact on the 

use of this property and on its design. 

  CHAIRPERSON GRIFFIS:  Mr. DePuy, I'm going 

to interrupt you just briefly. 

  MR. DEPUY:  Yes? 

  CHAIRPERSON GRIFFIS:  I'm doing a quick 

poll of the Board. 

  MR. DEPUY:  Yes. 

  CHAIRPERSON GRIFFIS:  I think you stand on 

the record in terms of this submission.  It's 

incredibly complete.  I think the test has been laid 

out sufficiently for our understanding.  What we might 

want to do is just walk quickly through the areas.  

There were some excellent graphics attendant to this 

in terms of the residential rec and the difficulties 

associated with that.  But we might want to just open 

it up to Board questions.  It's totally up to you. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 179

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MR. DEPUY:  We'll take your lead.  If you 

have particular concerns, questions, issues that might 

be productive use of your time and that would be fine 

with us, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Okay.  Excellent.  

Why don't I just start us rolling then.  First of all, 

we do have the conceptual review and approval or 

recommendation of approval from HPRB.  Is that 

correct? 

  MR. DEPUY:  That was submitted, yes. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. DEPUY:  With the record. 

  CHAIRPERSON GRIFFIS:  And they had 

indicated something about the corner treatment for the 

tower element.  That has changed?  Has it changed 

since they have seen it or are we looking at the same 

thing? 

  MR. BLANCHARD:  I'm sorry, I'm a little 

confused about what that -- the tower element has some 

cosmetic differences, but in terms of its height it 

has not changed. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. BLANCHARD:  Since our last debate. 

  MR. FAIRBROTHER:  Well, you made me 

nervous. 
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  CHAIRPERSON GRIFFIS:  I thought oh, am I 

thinking about another application that's coming up or 

maybe I did it.  But here is the deal. 

  MR. BLANCHARD:  Okay.   

  CHAIRPERSON GRIFFIS:  In terms of the one 

issue, and I'm reading from the staff report from 

HPRB, the one issue regarding the massing that should 

be further evaluated is the tower element at the 

corner of 15th and P.  That has all been taken care of? 

  MR. BLANCHARD:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Excellent.  

It would not necessarily have impacted us.  I just 

wanted the record to be full on that aspect. 

  MR. DEPUY:  Mr. Chair? 

  CHAIRPERSON GRIFFIS:  Yes? 

  MR. DEPUY:  For the record, the witness 

has nodded affirmatively. 

  CHAIRPERSON GRIFFIS:  Yes, good point. 

  MR. FAIRBROTHER:  Yes. 

  CHAIRPERSON GRIFFIS:  That's why you need 

the attorneys to get that stuff straight.  I think it 

would probably be most helpful if we go to -- first of 

all, the lot occupancy is very clear, in terms of the 

amount of street frontage that is happening, in terms 

of the architectural design that needs to happen in 
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breaking down the scale, because you actually have 

four or five different scales in that eclectic urban 

neighborhood, which is seems to be doing quite well. 

  Why don't we go to loading and just 

quickly run through.  I don't know who you want to do 

that, but just quickly run through the restrictions of 

the loading, noting very well that we have the alley 

easement as a part of this application and the 

difficulties with the utilization of that. 

  MR. DEPUY:  Why don't I ask the architect 

to address very briefly the factual situation of 

loading and then we'll ask Mr. Workosky to identify 

any impacts or affects of the plan?  Mr. Fairbrother? 

  MR. FAIRBROTHER:  Okay.  I'll do that. 

  CHAIRPERSON GRIFFIS:  And while he is 

doing that, one of the things that, I think, is 

actually fascinating about this application, which we 

don't often see, is really what is informing us in 

terms of the test and I won't enumerate all of the 

tests, but one of the aspects of the practical 

difficulty of this is providing a high, not only just 

satisfactory, level of urban design and architectural 

design. 

  I think, first of all, it is important in 

any area of the city to do that and I think we would 
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push for that.  But especially in this area where it 

is actually a particular requirement in the 

regulations enumerated in several different ways and 

aspects, but part of what we're looking at in terms of 

the 14th Street corridor and what is happening on 15th 

Street, I think also is part of the requirement that 

has to be met.  And, in fact, you are making the case 

here that it falls within that that informs us of some 

of the practical difficulties in complying with all of 

the regulations.  That should have been enough time 

for you to get ready. 

  MR. FAIRBROTHER:  Yes, I'm basically 

ready.  This plan shows kind of the frontage we're 

dealing with.  Our property ends there.  There is an 

alley which travels around where that dot is sort of 

traveling.  We are providing an easement to come out 

to P Street here.  It kind of really restricts us in 

the end to providing all the loading and service for 

the project in this location.  Right here, we have an 

ingress point for below grade parking.  And Mike can 

go through.  And this is a little more illustrative 

showing how we are treating the street face and the 

fact that we do, with all of that, have a small 

courtyard.  But, essentially, all our service is 

really kind of restricted and all our parking accesses 
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are restricted to this area off the back of the 

building. 

  CHAIRPERSON GRIFFIS:  Okay.  And you 

require a substantial amount of loading, two berths, 

one of 55 foot length. 

  MR. FAIRBROTHER:  Yes, we are actually 

required, because of the mixed use nature eight 

loading berths.  I guess a good tenant would be UPS in 

that scenario.  We are actually providing one 30 x 12 

berth, two 20 x 10 spaces and actually let me back up. 

 We are required five berths and three platforms.  So 

we are providing one 30 x 12, one 20 x 10, as well as 

a 200 square foot platform, which we feel is adequate 

to service this type of building. 

  CHAIRPERSON GRIFFIS:  Okay.  And when you 

say that it is more adequate for UPS, which I think is 

noted, the requirements are calculated on the mixed 

use, you said? 

  MR. FAIRBROTHER:  Right. 

  CHAIRPERSON GRIFFIS:  That means our 

zoning requirements actually make you take, for 

instance, the retailers there and calculate all the 

requirements for the retail. 

  MR. FAIRBROTHER:  Right. 

  CHAIRPERSON GRIFFIS:  Then take the 
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residential as if they are separate buildings. 

  MR. FAIRBROTHER:  As if they are separate, 

yes. 

  CHAIRPERSON GRIFFIS:  And not going to 

deal with each other. 

  MR. FAIRBROTHER:  Its stand alone. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. FAIRBROTHER:  Unsequenced or 

unprogrammed or managed. 

  CHAIRPERSON GRIFFIS:  And what is your 

understanding?  You've done buildings like this 

before? 

  MR. FAIRBROTHER:  Right. 

  CHAIRPERSON GRIFFIS:  Is that correct? 

  MR. FAIRBROTHER:  That's right. 

  CHAIRPERSON GRIFFIS:  And what is your 

understanding of the utilization of loading berths in 

terms of a mixed use building? 

  MR. FAIRBROTHER:  Well, let's set the 

retail aside for just a second.  From a residential 

standpoint, people move in and move out, that's 

essentially when and how they use the loading facility 

individually.  There is trash removal which happens on 

a fairly routine basis.  Those kind of activities can 

be programmed or managed by the management of the 
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Condominium Association or whatever management 

authority of the building is. 

  From a retail perspective, you know, they 

have a more regular incremental use of loading, which 

again can be managed and separated somewhat from the 

way the residential works.  And so, I think, in this 

particular situation, we have plenty of capacity in 

our service and it gets down to be a management 

question of how we sequence those through the project. 

  CHAIRPERSON GRIFFIS:  So you're saying 

that the differing uses can share the amount of space 

that is there? 

  MR. FAIRBROTHER:  Yes. 

  CHAIRPERSON GRIFFIS:  And then in terms of 

the 55 foot, I mean, you are asking for not to provide 

a 55 foot depth? 

  MR. FAIRBROTHER:  That's right. 

  CHAIRPERSON GRIFFIS:  That is a 

substantial truck. 

  MR. FAIRBROTHER:  That's right.  That's an 

18 wheeler actually. 

  CHAIRPERSON GRIFFIS:  Okay.  And besides 

the retail, aren't going to be having deliveries by an 

18 wheeler? 

  MR. FAIRBROTHER:  No. 
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  CHAIRPERSON GRIFFIS:  Or Mack truck? 

  MR. FAIRBROTHER:  No.  And actually, I 

think, one of the things we discussed and Scott may 

want to talk about a little further is that we can 

actually get those kind of deliveries to happen by 

having them staged somewhere else and go to a smaller 

vehicle in order to deliver to this particular, but 

we're not going to have an office depot or something 

of that nature.  It likely will be street oriented 

retail, like an ice cream shop, coffee shop, 

restaurant kind of use, and they don't require that 

kind of scale.  They are not mid-sized boxes. 

  For example, I think, anything in the 

12,000 or 15,000 square foot variety tends to have a 

larger scale, you know, servicing program, but the 

5,000 or the 6,000, our biggest square footage 

actually is right here and it's about 9,000.  And that 

will likely be divided up.  They just don't require 

that kind of infrastructure, if you will. 

  MR. PANNICH:  I'm Scott Pannich with the 

developer.  I want to point out actually, Marc, that 

the largest retailer, which is driving this is 

actually a gym, which is below grade, and the gym, 

other than delivery of equipment in the beginning, 

actually probably will require no service deliveries. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 187

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MR. FAIRBROTHER:  Just towels. 

  MR. PANNICH:  Towels, you know, 

occasionally, once a week. 

  CHAIRPERSON GRIFFIS:  Vitamin water. 

  MR. PANNICH:  Yes, right. 

  CHAIRPERSON GRIFFIS:  Gatorade. 

  MR. PANNICH:  Right.  Right.  Well, I 

guess there are things, but certainly not the way a 

large retailer or something like that. 

  CHAIRPERSON GRIFFIS:  Yes, indeed.  That's 

an important point.  And actually, you bring that up, 

and I know the Board is well aware of the part of the 

application in terms of speaking to the recreation 

requirement, of course, we can't take it as -- well, 

we'll take it in as the application.  You are saying 

that you are going to heavily market to a health club 

or a gym? 

  MR. PANNICH:  We're actually in 

conversations with an operator now. 

  CHAIRPERSON GRIFFIS:  Excellent.  In which 

case would service the building and then the outside 

community.  Okay.   

  MR. DEPUY:  Mr. Workosky? 

  CHAIRPERSON GRIFFIS:  And you are with 

Wells, is that what was stated? 
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  MR. WORKOSKY:  That is correct. 

  CHAIRPERSON GRIFFIS:  And you are the 

transportation engineer? 

  MR. WORKOSKY:  That's correct. 

  CHAIRPERSON GRIFFIS:  Okay.  Is that on 

for him? 

  MR. WORKOSKY:  Yes. 

  CHAIRPERSON GRIFFIS:  Do you have that 

mike? 

  ACTING SECRETARY MOY:  Oh, you have to 

hold that close to your mouth, very closely. 

  MR. WORKOSKY:  Hello.  Yes, okay.  

Usually, they are so loud you blow people's ears.  For 

the record, I'm Mike Workosky.  I'm with Wells and 

Associates.  I'm a traffic engineer.  We looked at 

this from two aspects and I'll go very quickly to try 

and build on what Marc has talked about and your 

primary issue and that is how do these things really 

work.  From our perspective, we went to some 

residential buildings.  We did some surveys.  We asked 

them do large tractor trailers show up?  How do you 

manage them?  Is it a frequent kind of thing? 

  The reality is that tractor trailers don't 

show up very often at many of these projects ever.  

The moves can be scheduled.  We recommended that.  
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That can be in the documents for the ownership.  

Typically, we have talked to some moving companies as 

well that we have worked for in the past.  They are 

well aware of, you know, going into urban areas.  They 

know that if a person is moving from, you know, out of 

state, as an example, and they are part of a larger 

move, that they would have to go to some remote 

location and transfer their items to a smaller vehicle 

and then move in to the building. 

  CHAIRPERSON GRIFFIS:  Is that a common 

occurrence or is that going to charge extra? 

  MR. WORKOSKY:  It's fairly common. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. WORKOSKY:  Obviously, what they told 

me is, you know, they don't like when they don't know 

and then the last minute they tell the owner it is 

going to be another $500 to move you, because we can't 

get a truck in your building. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. WORKOSKY:  They would rather have the 

information up front, so that they know that. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. WORKOSKY:  From the retail 

perspective, I think, the other thing to look at here 

is the time that those moves occur.  Typically, you 
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know, the retail guys some of them come throughout the 

day, some are early in the morning, but those are 

primarily weekday moves.  You don't have that, people 

moving in and out primarily on the weekends. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. WORKOSKY:  So the conflicts are not 

that major. 

  CHAIRPERSON GRIFFIS:  Well, that is an  

interesting point.  In terms of service ability of 

retail, it probably will happen during the week and 

obviously common since people move on the weekends.  

So you won't have a lot of cross required need for 

those. 

  MR. WORKOSKY:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. WORKOSKY:  We looked at it from that 

perspective and also came up with some conditions that 

would ensure that you don't have those conflicts for 

people moving with the retail as well.  The second 

part of this that we looked at was the geometric 

requirements.  And we have -- there is a set of 

drawings that were included in the submission.  But, 

essentially, we worked with DDOT staff on, first of 

all, the width of the alley, curb return rating, those 

kinds of things.  And then we prepared several 
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diagrams that are turning movement diagrams to get in 

and out of the loading space, and that's what you see 

here. 

  This is a trash truck that would come down 

the 10 foot alley, pull into the area and then back 

into their space.  There are some other ones here and 

I'll just flip through these quickly. 

  CHAIRPERSON GRIFFIS:  What is a mountable 

curb? 

  MR. WORKOSKY:  A mountable curb is sort of 

a depressed curb that is rounded on the edges.  It is 

not a curb that is elevated.  So if a truck or a heavy 

vehicle goes over that, it doesn't crumble the curb 

and break it all apart.  What it does is it can handle 

those kinds of things. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. WORKOSKY:  The only critical move, and 

I'll go right to the diagram, here is for an SU 30, 

which is a 30 foot design vehicle coming on P Street 

turning right into the alley, pulling into what is 

just the edge of the 10 foot alley there, and then 

backing into the space.  Now, what this shows is 

probably the guy who comes on the weekend to move his 

stuff into his building and not the guy that delivers 

on a regular basis. 
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  CHAIRPERSON GRIFFIS:  Based on the tire 

tracks, it looks like he has had a few, too. 

  MR. WORKOSKY:  Yes.  Well, and the other 

thing is these diagrams don't really allow you to go 

another, you know, 2 feet and turn your wheel harder, 

like you could in real life.  They are somewhat 

conservative from that perspective.  But 

realistically, this 10 foot alley, what would likely 

happen here for the guy who is not a timid driver that 

does this, you know, for a living every day, he would 

pull into here and he would probably back up once, I 

would imagine, and get partially into the alley and 

then just pull into the space. 

  What this shows is sort of a worse case 

condition where, you know, I've rented my Ryder truck 

and I'm trying to get in here on a Saturday morning 

and I'm a little bit afraid that I'm going to take the 

mirror off if I want to pull into this alley. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. WORKOSKY:  So what we have recommended 

is that we just put more of like a pavement treatment 

along here so that if that does occur, that the person 

doesn't crumble up an area that people use for 

recreation. 

  CHAIRPERSON GRIFFIS:  Okay.   
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  MR. WORKOSKY:  And that's really the only 

critical move out of all the diagrams we've prepared. 

 We went, you know, movement by movement for DDOT 

staff so that we could show that trucks could come 

down the 10 foot alley and out back on P Street and 

they could come in and out of the site efficiently. 

  CHAIRPERSON GRIFFIS:  Okay.  You're 

showing us it works.  So why can't I fit a 55 berth 

back there? 

  MR. WORKOSKY:  A 55 foot trailer would 

have to either come by the site here and probably back 

in.  It would probably take them a couple of times to 

get in, and that would assume, you know, that there is 

curb parking on both sides here.  There is a space 

right here, I believe, between the two driveways, but 

in order for him, he would have to utilize the whole 

street to just get in here.  And then for him to 

maneuver in there would be pretty much impossible.  If 

you think about the way, you know, backing up your 

car, it seems real simple in a car, because it is a 

single unit like a 30 foot truck.  But in a tractor 

trailer, if they don't physically have enough room to 

go back to make any difference in their turn, what 

they end up doing is just moving back and forth within 

the same space. 
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  CHAIRPERSON GRIFFIS:  Right. 

  MR. WORKOSKY:  They need to have 

substantial room where they can back up, turn the 

wheel, get the articulation to move. 

  CHAIRPERSON GRIFFIS:  So you're saying 

it's not enough room really to put a 55 foot truck 

back there? 

  MR. WORKOSKY:  It's not really practical 

to do so. 

  CHAIRPERSON GRIFFIS:  And if you move the 

loading dock or the berth that you're showing that is 

30 feet, so add 25 feet behind it just to make -- 

giving it 55, not a 30, what do you see the 

difficulties in doing that?  To the access in, I 

understand that. 

  MR. WORKOSKY:  You mean if this were here 

and it was for 55 foot? 

  CHAIRPERSON GRIFFIS:  Or anywhere, yes. 

  MR. WORKOSKY:  Well, he would still have 

to be able to make -- 

  CHAIRPERSON GRIFFIS:  I know getting in. 

  MR. WORKOSKY:  He would still have to be 

able to do that and get himself aligned to get in 

there.  That's the real difficulty. 

  CHAIRPERSON GRIFFIS:  Okay.   
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  MR. WORKOSKY:  He would get hung up.  I 

mean, he would take up this whole space to do it. 

  CHAIRPERSON GRIFFIS:  Yes.  So assume we 

have some cowboy driving that truck, we get him back 

there, what's the problem providing 55 foot depth in 

there?  Actually, it's more of a question for the 

architect.  If you added 20 more feet on -- 

  MR. FAIRBROTHER:  We physically have the 

space.  We physically have the dimension for it. 

  CHAIRPERSON GRIFFIS:  You do? 

  MR. FAIRBROTHER:  Yes. 

  CHAIRPERSON GRIFFIS:  This is a 30 foot 

loading berth right there. 

  MR. FAIRBROTHER:  Right there.  I mean, 

our property ends here. 

  CHAIRPERSON GRIFFIS:  I understand.  But 

if you add 25 feet -- 

  MR. FAIRBROTHER:  If we add 5 feet to 

that, that would be -- we wouldn't be able to cover 

the feet. 

  CHAIRPERSON GRIFFIS:  I see.  I see.  So 

you would add it out towards the alley, that's a good 

point. 

  MR. FAIRBROTHER:  Yes. 

  CHAIRPERSON GRIFFIS:  What if you put it 
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back in the building?  Take 25 feet out of the 

building, what would happen? 

  MR. FAIRBROTHER:  Well, yes, you mean come 

into here? 

  CHAIRPERSON GRIFFIS:  Yes, how far back 

would it go? 

  MR. FAIRBROTHER:  It would go only to 

there. 

  CHAIRPERSON GRIFFIS:  So you're about 

walking in the front door to the loading berth? 

  MR. FAIRBROTHER:  You're a short hop to 

the elevator. 

  CHAIRPERSON GRIFFIS:  I see.  So in 

looking at that, it looks like the depth of the 

building at that frontage is very narrow. 

  MR. FAIRBROTHER:  Right. 

  CHAIRPERSON GRIFFIS:  Obviously, servicing 

one corridor.  Okay.  Anything else? 

  MR. WORKOSKY:  No, that's it.  Any 

questions, I'm happy to answer them? 

  CHAIRPERSON GRIFFIS:  Any questions?  

Okay.  Anything else from the applicant, at this time? 

 Any quick clarifications, questions? 

  MR. DEPUY:  No, we stand ready to answer 

any questions that the Board has. 
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  CHAIRPERSON GRIFFIS:  Let me ask one 

question of the architect that walked through a little 

bit and perhaps from the developer's standpoint, too. 

 There has been some discussion.  Well, Office of 

Planning is going to bring up or maybe bring up the 

issue of the penthouse structures.  I take it with 

your architectural experience you are familiar with 

section 411 in the regulations that establish roof 

structure and their requirements? 

  MR. FAIRBROTHER:  That is correct. 

  CHAIRPERSON GRIFFIS:  And is it your 

understanding that 411 requires a single enclosure for 

all stair, enclosures mechanical penthouses, any sort 

of roof structures? 

  MR. FAIRBROTHER:  My understanding of it 

is is that the various pieces of the penthouse, if 

they are multiple, have to be connected together with 

a singular enclosure. 

  CHAIRPERSON GRIFFIS:  Okay.  And part of 

the residential building, of course, and especially in 

this piece is that your stair separation. 

  MR. FAIRBROTHER:  Right. 

  CHAIRPERSON GRIFFIS:  Do you read 411 to 

indicate that you could have a stair enclosure for the 

stairs on one end, a separate stair enclosure at the 
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other end and one maybe right in the middle, three 

enclosures? 

  MR. FAIRBROTHER:  Yes, absolutely, I 

think, if I understand your question. 

  CHAIRPERSON GRIFFIS:  Okay.  Perhaps you 

don't. 

  MR. FAIRBROTHER:  I mean, I -- can I offer 

a comment on that?  We did meet with the Office of 

Planning, Travis Parker, particularly about the issue 

of what is up there and these penthouses. 

  CHAIRPERSON GRIFFIS:  Okay.  Okay.   

  MR. FAIRBROTHER:  And we brought today 

some drawings to help clarify our thoughts regarding 

it.  In speaking with him, he said that the way we 

have shown it, the way we have talked about it, he has 

no issue with it. 

  CHAIRPERSON GRIFFIS:  That's fine.  And I 

don't want to have an issue with it either.  It's your 

understanding that as we started out saying that one 

enclosure is required for all mechanical equipment, 

stair enclosures, etcetera, that it could come under 

the roof structures? 

  MR. FAIRBROTHER:  Right. 

  CHAIRPERSON GRIFFIS:  Is there anything 

that dimensions the areas of which a stair enclosure 
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can be or a mechanical room can be in 411? 

  MR. FAIRBROTHER:  Not to my knowledge. 

  CHAIRPERSON GRIFFIS:  Okay.  But, clearly, 

you are aware that there is a bonus FAR that is 

allowed for roof structure and it can't, of course, 

cover more than one-third of the roof. 

  MR. FAIRBROTHER:  Right. 

  CHAIRPERSON GRIFFIS:  It kind of fits to 

that.  And the setback requirement would be one to 

one. 

  MR. FAIRBROTHER:  Right. 

  CHAIRPERSON GRIFFIS:  Is it your 

understanding in reading the 411 that it has to be a 

single height also in one enclosure? 

  MR. FAIRBROTHER:  I think so, yes. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. FAIRBROTHER:  That's right. 

  CHAIRPERSON GRIFFIS:  Does it start to 

create a difficulty if you have four or five separate 

stairs, penthouses or mechanical rooms that you would 

need to enclose?  Does it set up a difficulty in -- 

obviously, you are not allowed to create separate ones 

all the way down.  And it seems like the 411 is 

pointing you to do a much more kind of homogeneous 

structure on top of the roof, and that is what you 
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have provided.  Oh, boy. 

  MR. FAIRBROTHER:  Well, there is a lot 

of -- 

  CHAIRPERSON GRIFFIS:  Maybe we should do 

this after lunch when we're all a little bit more 

clear.  Okay.  The issue that is coming up, in fact, 

which I think is an important one, because I don't 

think it is just Office of Planning, but the Board may 

see and has seen several others is the issue of the 

size of everything that is required.  I guess I want 

you to answer the question of what you are proposing 

on this and that that it is enclosing is in keeping 

with 411. 

  MR. FAIRBROTHER:  Yes, let me see if I can 

address it.  In a residential building such as this, 

unlike maybe an office building, which has a singular 

like cooling tower kind of central plant type element, 

in these kind of buildings, we have a lot of little 

units.  You know, it's one system we are looking at 

with a lot of little condenser units that actually 

serve each unit individually.  So there is kind of a 

feel to these guys that sit up there.  That's one we 

are looking at. 

  So there is a lot of pieces to this, they 

aren't really centralized.  We also have the 
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remoteness of the stairs and the elevators and an 

elongated building, which are fairly far separated.  

So we've got a lot of little pieces of equipment, a 

lot of building infrastructure that isn't necessarily 

all collected centrally, kind of spread out on the 

roof.  And so, thus, we have sort of an elongated 

penthouse enclosure, if you will.  It does still meet 

the setback requirements, the height requirements and 

the area requirements. 

  CHAIRPERSON GRIFFIS:  Okay.  And you've, 

obviously, tried to make it as diagonal as possible 

for construction, for design, for all of that? 

  MR. FAIRBROTHER:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  And the 

materials that are used -- well, we're not going 

through that, at this point.  Okay.  I think that's 

sufficient for my understanding.  Then if there is 

nothing further, let's go to the Office of Planning's 

report.  Oh, yes, do you have a question, Ms. Miller? 

  VICE CHAIR MILLER:  Yes, I have a quick 

question just related to one of the goals of the 

Overlay District, which is to provide, to expand the 

area's housing supply and you made a statement in your 

application that you are doing this in a variety of 

price ranges.  And I was wondering if you could 
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elaborate on what those price ranges are? 

  MR. PANNICH:  As we all know, what 

constitutes moderate priced housing in the District of 

Columbia now is fairly high.  We will have units that 

will start under $300,000 in this building. 

  VICE CHAIR MILLER:  Okay.  And will go to 

what? 

  MR. PANNICH:  There are four really large 

units in the building, but only four actually.  The 

average unit size is about 1,000 square feet, but 

there are four units that are close to 2,500 square 

feet.  So those units will sell for over $1,000,000. 

  VICE CHAIR MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Let's go to the 

Office of Planning's report. 

  MR. PARKER:  Thank you, Mr. Chairman.  

Good afternoon, Members of the Board.  My name is 

Travis Parker with the Office of Planning, and I will 

attempt to keep my comments brief.  The Office of 

Planning does agree, in principle, with the 

applicant's statements regarding the variance test and 

with the mitigating factors discussed today.  The site 

does present a unique situation in the frontage and 

the shape of the lot.  There is a practical difficulty 

in designing this site to deal with that situation.  
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And the mitigating factors we have discussed, as in 

the gym for rec space, the difficulty in designing the 

loading and the lot occupancy prevent a substantial 

detriment or impairment of the Zoning Ordinance. 

  In reference to the penthouse issue, I 

have met with the applicant's architect.  That was 

really an issue of just requesting some more 

information from the developer and the applicant, just 

to make sure from OP's perspective, and I'm sure the 

Board is sympathetic as well, that we don't create a 

situation where future residents could make habitable 

space that would circumvent the intention of the 

ordinance. 

  OP is satisfied that that's not the case 

based on the drawings presented to us and passed out 

here today like page 4 of the Penthouse Level Plan.  

Therefore, that issue is no longer of concern to us. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  You do bring up an interesting point that 

you touched upon and, frankly, the report that is 

submitted is excellent and it really speaks to all the 

issues.  One that I think we ought to touch on just in 

terms of residential rec, which you brought up, is 

really what is happening here is that there is a 

conflict of requirements in the regulations.  One, you 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 204

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

know, the parking requirement, you can put all your 

residential rec below grade, but then you would have 

to come in for a parking variance. 

  The other is the retail and Arts Overlay 

and providing that type of square footage.  And so, 

you know, the regulations have added so many 

requirements onto it, which is the one that has to 

give based on the uniqueness and peculiarities of this 

site, and I think if any of them, it is fairly clear 

that the residential rec is an appropriate one, which 

actually then supports the overlay, which gets people 

out on the street shopping and making active urban 

streets. 

  I think, well, I know, the applicant's 

submission actually quoted one of the Board Members 

and that's the way they said it, one of the Board 

Members is talking about the residential rec as an 

antiquated concept and I tend to agree with that Board 

Member.  That it seems to be fairly antiquated.  In 

fact, I'm not sure how it fits into what we're doing 

in terms of updating overlays and in terms of any 

city, but certainly this particular city's definition 

and perception of where we should be in terms of the  

building.  Not to mention the city is incredibly 

unique and is afforded great amenities for our open 
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parks and our spaces that again only get better when 

they are utilized. 

  So that's my sermon for the day.  Any 

other questions for the Office of Planning, 

clarifications?  Yes, Ms. Miller? 

  VICE CHAIR MILLER:  I'm just interested in 

the use of the public gym for two years meeting the 

residential recreation requirement.  I mean, I think, 

that's a very interesting concept and I'm just 

wondering, you said, like two years.  I'm wondering 

how you arrived at the two years was a good amount 

versus one year. 

  MR. PARKER:  Oh, we didn't arrive at that. 

 That was the developer's proposal.  And it doesn't, 

that's -- we are here because it doesn't meet the 

residential recreation requirements. 

  VICE CHAIR MILLER:  Oh, the spirit. 

  MR. PARKER:  Right.  It's a mitigating 

factor in looking at the variance. 

  VICE CHAIR MILLER:  Okay.   

  CHAIRPERSON GRIFFIS:  Anything else?  Any 

other clarification from the Board?  Does the 

applicant have any questions of the Office of 

Planning? 

  MR. DEPUY:  None. 
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  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Thank you.  Let's move on then.  Of course, I did 

indicate the HPRB had also put in Exhibit 28, their 

staff report, which actually is attached to the 

applicant's submission.  DDOT, I don't know if they 

stayed to present their report, but their findings are 

in the record and also attached to the Office of 

Planning's report.  They had actually enumerated the 

conditions.  I'm not sure how the applicant is 

proposing to incorporate that in their program or how 

we are to deal with that, as I'm not sure we're 

conditioning any sort of area variances. 

  But it was to develop a management plan 

for deliveries.  I know we have addressed a lot of 

that stuff or you have addressed how that might be 

done in terms of informing the condominium owners of 

loading and unloading and not the availability of the 

55 foot truck berth.  What else, advance notification 

of tractor trailer deliveries, so that signs could go 

up, the emergency no parking signs for the public 

street parking area.  Have you reviewed that? 

  MR. PANNICH:  Yes, I have.  Yes, I have.  

We have in a previous project had similar problems or 

similar issues that have arisen, that were raised and 

we have incorporated them into the condominium 
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documents.  So they are actually incorporated in the 

ownership packets that all the owners get when they 

buy their units. 

  CHAIRPERSON GRIFFIS:  Interesting.  Is it 

your testimony today that these four specific items 

are also going to be incorporated in the condominium 

documents here? 

  MR. PANNICH:  Yes, they will. 

  CHAIRPERSON GRIFFIS:  Okay.  Any further 

questions, comments, clarifications?  Is ANC-2F 

represented today?  Not seeing any indication of that, 

they have recommended approval, Exhibit 23.  Is there 

anyone else here attendant to Application 17137 to 

give testimony either in support or in opposition?  

Not noting anybody coming forward, let's move ahead to 

any sort of closing remarks you might have. 

  MR. DEPUY:  Mr. Chairman, Members of the 

Board, in view of the hour and as long as Mr. Pannich 

doesn't ask for a refund on his legal fees, we'll 

waive any closing statement and submit on the basis of 

the documentation submitted and the testimony today.  

Thank you. 

  CHAIRPERSON GRIFFIS:  Very well.  We got 

all the time in the world.  I mean, we're running on 

our morning session.  We're going to take a small 
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break for lunch and then get to the afternoon.  Any 

other questions, clarifications?  Is the Board 

prepared to move forward with this at this time?  I 

think it would be appropriate then to move approval of 

Application 17137 of 1515 15th Street.  How did you 

come up with that? 

  MR. PANNICH:  Just luck. 

  CHAIRPERSON GRIFFIS:  Okay.  So for the 

variance of the lot occupancy requirements, a variance 

for residential rec space, also the variance from the 

loading requirements, which would allow for the 

construction of the seventh story apartment building 

with ground floor retail, etcetera, at 1515 15th 

Street, N.W., and I would ask for a second. 

  VICE CHAIR MILLER:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 I think the written submission and the question and 

answer and the limited testimony that we had today, 

clearly, lays out the requirements for the tests of 

the variance in terms of uniqueness.  It was 

substantial and, in fact, it's a conglomeration of 

all.  I think we have seen applications for the 

variance where just a single issue analogous to what 

we see here has been proffered uniqueness for a 

practical difficulty variance, but here we have 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 209

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

several, not to mention that we didn't enumerate 

orally today what was the requirements in the review 

of HPRB that actually changed some of the massing on 

the site of a site that has three or four -- well, has 

changed and configured L-shaped lot that has to abut 

and deal with differing massing and architectural 

designs along with the other physical attendant 

specifics. 

  And not only the design requirements, I 

think it is an important point the design requirements 

that, of course, go through HPRB, but also the high 

level of design requirements that are put upon any 

developer in this area, based on some of the overlay 

requirements and based on the Zoning Regulation.  I 

think this has been an excellent balance and, 

obviously, has also forced further request for relief. 

  We have dealt with lot occupancy fairly 

well.  I think that was clear of the residential rec 

also, and the loading, I think, was graphically 

represented quite substantially the difficulties.  And 

also then, going to the last test of whether it would 

impair the intent and integrity of the Zone Plan or 

whether it would somehow not be good for the common 

urban good, I think, it is fairly clear that it would 

not diminish or it would not impact any of those. 
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  I think if we start looking at the lot 

occupancy and also the loading, they are very 

attendant to each other, and the residential rec 

relief, in fact, as I have stated, I think, might go 

very well to substantiating the public good.  With 

that, are there any comments, other comments to the 

motion?  Ms. Miller? 

  VICE CHAIR MILLER:  Well, I would like to 

concur with your remarks and just highlight a couple 

that come to mind.  One is that it wasn't discussed to 

great extent today, but the record shows that many of 

the requirements of HPRB required changes that 

required these variances, and I think that is a 

significant factor in this case.  I also want to 

highlight that from what I heard today that DDOT's 

concerns are going to be addressed in the applicant's 

condominium documents, and so they will be taken care 

of. 

  I think that this application is in the 

public interest, in that much of the design does 

promote the historic character of the area.  It brings 

in vibrancy to the area with a mixed use concept.  It 

adds housing, which is a key goal, and I don't see any 

detriments.  So for those reasons, I support the 

variance. 
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  CHAIRPERSON GRIFFIS:  Excellent.  Any 

others? 

  COMMISSIONER HOOD:  Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes, Mr. Hood? 

  COMMISSIONER HOOD:  I would agree.  I just 

have one issue.  I think that the conditions in which 

DDOT had recommended actually be in our order.  I know 

that they are going to be in the materials of those 

who will be purchasing properties, but I think that it 

needs to still be in our order. 

  CHAIRPERSON GRIFFIS:  Okay.   

  CHAIRPERSON GRIFFIS:  The difficulty is we 

don't condition area variances. 

  VICE CHAIR MILLER:  I think -- 

  CHAIRPERSON GRIFFIS:  We can attach it as 

a finding of fact in part of the testimony, you know, 

if we did afford in a summary order, I think we can 

note -- go ahead. 

  COMMISSIONER HOOD:  Well, you know, I will 

say this and I will have to yield to you on that, but 

I've been told that -- well, on the Zoning Commission, 

we can condition. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER HOOD:  And that varies from 

week to week.  So I just think there needs to be made 
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mention if you can't -- if what you're saying is true, 

then what we need to do is make sure at least it 

alludes to this. 

  CHAIRPERSON GRIFFIS:  Okay.   

  COMMISSIONER HOOD:  In some point.  And 

I'm sure, sure as I'm sitting here today, that's going 

to change. 

  CHAIRPERSON GRIFFIS:  What? 

  COMMISSIONER HOOD:  Conditioning the area 

variances. 

  CHAIRPERSON GRIFFIS:  Ms. Glazer, can we 

condition area variances? 

  MS. GLAZER:  I don't know any legal 

impediment to imposing reasonable conditions. 

  CHAIRPERSON GRIFFIS:  Okay.   

  COMMISSIONER HOOD:  That's my point. 

  CHAIRPERSON GRIFFIS:  We'll pull out the 

other legal memos on that.  Very well.  I think, Mr. 

Hood, we're all in agreement of exactly what needs to 

be done and we don't want to lose track of those. 

  COMMISSIONER HOOD:  Right. 

  CHAIRPERSON GRIFFIS:  So we'll incorporate 

it into the order in some fashion and note that, in 

fact, the deliberation of the decision was in part 

based on the fact that these conditions were 
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incorporated in the condo documents. 

  COMMISSIONER HOOD:  Well, okay.  I can 

settle for that.  But again, my point, you made a 

statement and we just heard from Corporation Counsel 

and I think that while I don't think you will ever 

find a definite answer, I would just rather err on the 

side of caution and make sure at least it is 

mentioned. 

  CHAIRPERSON GRIFFIS:  Yes, no, I 

appreciate that. 

  COMMISSIONER HOOD:  All right. 

  CHAIRPERSON GRIFFIS:  I think I'm going to 

go to law school this afternoon.  Okay.  Anything 

else? 

  VICE CHAIR MILLER:  I'm not sure if I 

should say this, but with all due respect to 

Corporation Counsel, it has been my understanding that 

we do not condition area variances.  That we have done 

some hybrid variances. 

  CHAIRPERSON GRIFFIS:  Right. 

  VICE CHAIR MILLER:  With respect to 

parking lots and things of that nature. 

  CHAIRPERSON GRIFFIS:  I absolutely agree. 

 Let me add just one other -- 

  COMMISSIONER HOOD:  In all due respect, 
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Ms. Miller -- 

  VICE CHAIR MILLER:  But I think that we 

are pretty much in agreement that we can represent in 

the order that these conditions are a part of the 

condominium documents and that the applicant intends 

to and will be following them. 

  CHAIRPERSON GRIFFIS:  Excellent.  We've 

got one exciting life. 

  COMMISSIONER HOOD:  I just wanted to say 

one thing. 

  CHAIRPERSON GRIFFIS:  Yes? 

  COMMISSIONER HOOD:  To my good friend, Ms. 

Miller, hybrid is actually not a word that we -- that 

I like to use. 

  CHAIRPERSON GRIFFIS:  I'll tell you what, 

why don't we dispense with this motion and go grab 

some lunch and we'll, believe me, argue about this for 

some time.  Then anything else in the motion?  The 

motion before us has been seconded.  I ask for all 

those in favor to signify by saying aye. 

  ALL:  Aye. 

  CHAIRPERSON GRIFFIS:  And opposed?  

Abstaining?  Excellent.  If you wouldn't mind 

recording the vote? 

  MS. BAILEY:  The vote is recorded as 4-0-1 
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motion, Mrs. Miller seconded, Mr. Hood and Mr. Mann 

are in agreement, Mr. Etherly was out of the room at 

the moment.  Well, you didn't indicate whether it is a 

summary order, Mr. Chairman, but there are the 

conditions identified by the Department of 

Transportation are to be included in the order as 

facts. 

  CHAIRPERSON GRIFFIS:  Thank you very much, 

Ms. Bailey.  I think we're anticipating a summary 

order on this with the notes as indicated.  Very well. 

 Is there anything else for us this morning? 

  MS. BAILEY:  No, sir. 

  CHAIRPERSON GRIFFIS:  Interesting.  Then I 

will adjourn the morning session of 13 April 2004.  We 

are going to take half an hour for a break and then we 

will return at 3:30 and call our afternoon session.  

Thank you all very much.  I appreciate your patience 

with us today.  You know we had a very full morning. 

  (Whereupon, the hearing was recessed at 

3:04 p.m. to reconvene at 4:03 p.m. this same day.) 
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 A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 

 4:03 p.m. 

  CHAIRPERSON GRIFFIS:  Good afternoon, 

ladies and gentlemen.  I would like to call to order 

the afternoon session of 14 April 2004 of the Board of 

Zoning Adjustment of the District of Columbia.  My 

name is Geoff Griffis, Chairperson.  Joining me today, 

of course, is the Vice Chair Ms. Miller, our esteemed 

Member Mr. Etherly.  Representing the Zoning 

Commission with us this afternoon is Ms. Mitten.  And 

representing the National Capital Planning Commission 

is Mr. Mann. 

  Copies of today's hearing agenda are 

available to you.  They are located where you entered 

into the hearing room.  You can pick up a copy and I 

think our agenda is fairly clear.  Please, be advised 

that all proceedings before the Board of Zoning 

Adjustment are recorded.  They are recorded in two 

fashions.  Of course, the court reporter is sitting on 

the floor to my right is creating the transcript.  We 

are also being broadcast live on the Office of 

Zoning's website. 

  So attendant to both of those issues, I 

ask several things of everybody.  First of all, if you 

are going to address this Board, I ask that you fill 
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out two witness cards.  Those witness cards go to the 

recorder sitting to my right.  Witness cards are 

available for you at the table in front of us and also 

where you entered into the hearing room.  I would also 

ask that people turn off their cell phones and 

beepers, at this time, so that we don't have any 

disruption during the hearing. 

  Additionally, I would ask when you are 

coming forward to speak to the Board that you turn the 

microphone on, state your name and your address for 

the record just once as required and that way we will 

be able to give you credit for all those important 

things that you do say.  After speaking into the 

microphone, I would ask if you could be attentive and 

turn it off.  Our microphones for some reason at the 

table in front of us give great feedback, so if we 

have more than one or two on, we're going to hear some 

screeching, and think about what that means to 

everybody at home watching us on the website. 

  So keeping that in mind, let's move ahead 

and the order of procedure for special exceptions and 

variances is, first, we will hear statement and 

witnesses of the applicant.  Second, I don't need to 

read that.  We have an appeal this afternoon and a 

civil infraction.  I think I'm going to dispense with 
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the orders of procedure just to save some time.  Least 

any of you think we have taken a four hour lunch 

break, I'll have you know that we did scarf down some 

food briefly and had a long and very extensive morning 

session. 

  But to that, let me go to cross 

examination, of course, is permitted by the applicant 

or parties in a case.  The ANC within which the 

property is located is automatically a party in the 

case and therefore is afforded the ability to cross 

examine any witnesses.  Nothing precludes this Board 

from restricting and limiting cross examination in 

time, scope or direction.  Of course, we want to keep 

that on point as possible. 

  The record will be closed at the 

conclusion of each proceeding before the Board, except 

for any material that is specifically requested and we 

will be very specific on what is requested and when it 

is to be submitted into the Office of Zoning.  After 

that material is received, of course, it should go 

without saying that the record would then be closed 

and no other information would be accepted. 

  The Sunshine Act requires that this Board 

conduct all proceedings in the open and before the 

public.  This Board may, however, consistent with its 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 219

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Rules of Procedure and the Sunshine Act enter 

Executive Session.  Executive Session is used for the 

purposes of reviewing the record and/or deliberating 

on a case.  The decision of this Board in contested 

cases must be based exclusively on the record that is 

created before us, and so we do ask that you 

articulate everything you want us to know on the 

record on a microphone that is on or submit it in 

writing, of course. 

  To avoid the appearance of not 

deliberating on information that is in the record, we 

would ask that people present today not engage Board 

Members today in any sort of conversation.  We will 

make every effort, in fact, we will conclude this 

afternoon's session on or about 6:00.  I will update 

as we go on. 

  At this time, the Board will consider any 

preliminary matters.  Preliminary matters are those  

which relate to whether a case will or should be heard 

today, such as requests for a postponement, 

continuance or withdrawal or whether proper and 

adequate notice has been provided.  If you believe 

that the Board should not hear or proceed with a case 

this afternoon, I would ask you to come forward and 

have a seat at the table as an indication of having a 
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preliminary matter, and I would then also ask and wish 

a very good afternoon to, Ms. Bailey, who is sitting 

to my very far right, whether she had any preliminary 

matters for us. 

  MS. BAILEY:  Mr. Chair? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. BAILEY:  I'm sorry, excuse me.  Mr. 

Chairman, Members of the Board, good afternoon, I do 

not have any, sir. 

  CHAIRPERSON GRIFFIS:  Thank you.  

Preliminary matters?  Oh, come on now, you're on the 

edge of your seat.  Let's address them right away.  

What do we need to do?  What do we need to know? 

  MS. PRINCE:  Do you want me to come up now 

to respond to preliminary matters? 

  CHAIRPERSON GRIFFIS:  Gosh, I have no idea 

what it even is, let alone responses.  Yes? 

  MS. PRINCE:  Allison Prince from Shaw 

Pittman.  I'm here on behalf of Sunrise.  We filed a 

motion to dismiss and I would like to argue that now, 

so that we do not have to wade through the second -- 

through the civil infractions case. 

  CHAIRPERSON GRIFFIS:  I see.  Where are 

we? 

  MS. PRINCE:  Typically, we would argue 
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those at the beginning of the afternoon agenda. 

  CHAIRPERSON GRIFFIS:  Yes, what do we 

have?  What's the schedule?  What was the chronology? 

 Were we calling the civil infractions first? 

  MR. BASTIDA:  That is correct, Mr. 

Chairman. 

  CHAIRPERSON GRIFFIS:  Okay.  Why don't we 

do that.  We're going to dispense with the first case 

of the afternoon and then we'll get to all the 

substantive preliminary matters in a second. 

  MS. PRINCE:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Okay.  Then let's 

move ahead in that fashion. 

  MR. BASTIDA:  Should I go ahead, Mr. 

Chairman? 

  CHAIRPERSON GRIFFIS:  Yes, please. 

  MR. BASTIDA:  I would like to clarify, 

because I'm sure you meant it that way, that the 

regulations that you -- the order of procedure and the 

different points of law that you raise are not 

appropriate for a civil infraction.  There is not 

cross examination and there is a limited amount of 

time.  And I'm sure that the appellant and the 

appellee are aware of that.  Accordingly, I will go 

ahead and call this case. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 222

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  This is BZA Case 03-0001, which is a civil 

infraction of the case of number, case number for DCRA 

03-OAD-1234-E of Peter Choharis v. The Department of 

Consumer and Regulatory Affairs for a front porch and 

a stairs removed without a permit at premises 2771 

Woodley Place, N.W., at Square 2206, Lot 87.  Thank 

you, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Let me ask everyone that is going to testify to, 

please, stand and give their attention to Ms. Bailey 

and she will administer the oath and swear you in.  

We're not going to swear anybody in here?  No?  Okay. 

 Then let's go.  Well, let me also address what was 

just stated by the staff and wish you a very good 

afternoon. 

  This, of course, is the time scheduled for 

the Board of Zoning Adjustment to hear the appeals of 

orders of the hearing examiners issued pursuant to the 

Civil Infractions Act involving violations of the 

Zoning Laws and Regulations.  I guess that would have 

been appropriate to go through all and not my full 

afternoon session before we called this, but before 

proceeding in the matter, the Board would like to 

determine if this subject matter has jurisdiction or 

rather whether the subject matter is properly before 
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us based on the jurisdiction to hear this case. 

  What I would like to do is set five 

minutes just to address that issue.  You both briefed 

it and we have those written submissions, and I think 

it is important that we hear from you individually.  I 

have set five minutes on the clock and we will start 

with you, Mr. Choharis, after you introduce yourself 

for the record with your address. 

  MR. CHOHARIS:  Thank you, Mr. Chairman, 

and thank you, Board Members.  My name is Peter 

Choharis.  I reside at 2771 Woodley Place, N.W., 

Washington, D.C. 20008.  I believe the DCRA is 

challenging the jurisdiction of this Board.  I'm not 

really sure why that is so, because I think that 

jurisdiction is very clear.  The record is clear that 

the allegation or the charge was for a violation of 

section 6-6409 Title 6, Chapter 6, that is the only 

allegation at issue. 

  It is clear that that was the only 

allegation at issue.  That was the charge that was 

dealt with in the ALJ order and decision.  The 

Government had a chance to amend, because the original 

citation was to a previous statutory citation.  They 

amended to the updated one, which was 6-6409.  It was 

the only charge that was noticed for the hearing.  It 
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was the only charge addressed at the hearing.  It was 

the only charge for which evidence was introduced at 

the hearing.  It was the only charge for which I had 

an opportunity to contest.  And it is the only charge 

which the ALJ order addressed. 

  Similarly, section, give me one moment, 2-

1803.1 provides exclusive jurisdiction before this 

Board to hear appeals from a finding of liability for 

Title 6, Chapter 6 and, of course, by definition 6-

641.09 fits that.  It appears from looking at the 

DCRA's brief that the DCRA fundamentally 

misunderstands what this case is about.  On page 7 of 

their brief, they state falsely that this was about 

"violations of the District of Columbia Construction 

Codes, Title 12."  As I've just said, that's false.  

That was never in the notice, in the charge or 

anywhere did that appear during the hearings and you 

will note that there is no citation to the record for 

that false statement. 

  Similarly, on page 9, DCRA falsely states 

that Construction Codes, Title 12, DCMR section 122, 

"Appeals from a final decision of the Code Official 

under the Construction Codes."  That's also false and 

there is no citation to the record for that.  Once 

again, because it doesn't exist.  Where a Stop Work 
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Order is issued and a citation is issued pursuant to 

Civil Infraction Act, once again, false.  The Civil 

Infraction Act was not at issue.  The Stop Work Order 

was never at issue.  It was not part of the charge.  

It was not part of the hearing. 

  There was no evidence regarding any of 

that, and I didn't violate the Stop Work Order, for 

the record, and again there is no citation to the 

record for that.  I am truly befuddled by the DCRA's 

position that this Court has no jurisdiction. 

  CHAIRPERSON GRIFFIS:  Well, why don't you 

get into what your position is and why it should be 

here. 

  MR. CHOHARIS:  Well, I did, Mr. Chairman, 

at the beginning.  I indicated that for appeals from 

Title 6, Chapter 6, which is section 6-641.09, as the 

ALJ order clearly says is the sole basis for the civil 

charge infraction, that appeals are governed by 

section 2-1803.1, as I set forth in my brief at 

paragraph 6 -- on page 6.  Section 2-1803.1 provides 

in pertinent part that "Appeals involving infractions 

of Chapter 6 of Title 6, which by definition includes 

section 6-641.09, shall be entertained and determined 

by the District of Columbia Board of Zoning 

Adjustment."  That, of course, is this Board. 
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  CHAIRPERSON GRIFFIS:  And the pertinence 

of 6-641.07 in your understanding? 

  MR. CHOHARIS:  I'm not sure if I have that 

code provision in front of me.  Could you remind me 

what that is? 

  CHAIRPERSON GRIFFIS:  It's cited on page 7 

of which you just spoke to.  It is our Exhibit 11. 

  MR. CHOHARIS:  Yes. 

  CHAIRPERSON GRIFFIS:  And it states that 

"Pursuant to D.C. Official Code 6-641.07, appeals may 

be taken to the Board of Zoning Adjustment by any 

person aggrieved." 

  MR. CHOHARIS:  Right. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. CHOHARIS:  But that doesn't govern -- 

that's one area of the Board's jurisdiction, but 

section 2-18, what's the title, 1803.1 is the relevant 

jurisdictional code for purposes of this appeal. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else? 

  MR. CHOHARIS:  Not at this time.  I may 

want to respond to DCRA's argument. 

  CHAIRPERSON GRIFFIS:  I'm not sure.  DCRA? 

  MS. GISOLFI GILBERT:  For the record, my 

name is Laura Gisolfi Gilbert, Agency Counsel, at the 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 227

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Department of Consumer and Regulatory Affairs 

representing the appellee.  My position is that the 

Board of Zoning Adjustment does not have jurisdiction 

over this matter and I point to my first argument in 

my brief.  Essentially, this infraction was issued as 

Mr. Choharis has said, based upon D.C. Official Code 

6-641.09, which was formerly codified at D.C. Code 5-

426.  That provision makes it illegal to alter any 

building or structure without first obtaining a 

building permit. 

  The violation was that the respondent 

failed to obtain the required building permit in order 

to remove the roof, railings, column and step of his 

front porch.  Pursuant to D.C. Official Code 6-641.07, 

which you just referenced, "Appeals may be taken to 

the Board of Zoning Adjustment by any person aggrieved 

by any decision granting or refusing a building permit 

or granting or refusing a Certificate of Occupancy or 

any other administrative decision," and here is the 

important part, "based in whole or in part upon any 

Zoning Regulation or Map adopted under this 

subchapter." 

  This violation was not based upon a 

violation of any Zoning Regulation or a Map, but 

rather was based upon a violation of the law which 
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requires a building permit.  Mr. Choharis stated that 

I was incorrect in suggesting that there is also a 

violation of the Construction Codes.  However, if you 

look at D.C. Code 6-641.09, the code provision which 

Mr. Choharis cited it specifically states that "It is 

unlawful to erect, construct or alter any building or 

structure or part thereof within the District of 

Columbia without obtaining a building permit from the 

inspector of buildings," and then goes on to say 

"Unless the proposed erection, construction, 

reconstruction, conversion or alteration fully 

conforms to the provisions of this subchapter and of 

the regulations adopted under said sections." 

  The D.C. Construction Codes were adopted 

or are adopted pursuant to 6-641.09 as well as the 

Construction Codes approval.  There is some other 

legislation which also authorizes the Construction 

Codes.  I do understand Mr. Choharis' concern in 

referring to D.C. Official Code 2-1803.1, which 

suggests that appeals involving infractions of Chapter 

6 of Title 6 should be heard by the Board of Appeals 

and Review, and also the instructions that he was 

given, which say that, in general, civil infractions 

are appealable to the Board of Appeals and Review. 

  But then it says that if your matter 
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concerns a violation of the D.C. Zoning Regulations or 

Chapter 4, Zoning and Height of Building of Title 5, 

then your matter is appealable to the BZA.  So there 

is that same concern about pulling out Chapter 6.  As 

a matter of legal construction, a specific provision 

takes precedence over a general provision.  So that in 

looking at these two apparently conflicting 

provisions, we have to try to read them so that they 

make sense together. 

  And the only way to make them make sense 

together is that a violation of Chapter 6, which 

pertains to a Zoning Regulation or a Map issued under 

this subchapter of Zoning Map, go before the BZA.  The 

BZA is a specialized body intended to hear zoning 

issues.  The violation which Mr. Choharis was charged 

with is a violation of 6-641.09, specifically, the 

failure to obtain a building permit.  So the way that 

these regulations can be read together is that 

"Appeals involving infractions of Chapter 6 of Title 6 

pertaining to zoning and height of buildings should be 

heard before the BZA." 

  The BZA is a specialized body constituted 

to hear zoning matters.  Generally, Certificate of 

Occupancy appeals go before the BZA and appeals 

pertaining to building permits are heard by the Board 
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of Appeals and Review. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you. 

  MS. GISOLFI GILBERT:  And that's it. 

  CHAIRPERSON GRIFFIS:  And the fire 

department supports your five minute limit with that 

rounding alarm. 

  MR. CHOHARIS:  Could I respond? 

  CHAIRPERSON GRIFFIS:  Yes, briefly, two 

minutes. 

  MR. CHOHARIS:  Yes, once -- 

  CHAIRPERSON GRIFFIS:  Actually, hold on a 

moment.  Ms. Miller, did you have questions? 

  VICE CHAIR MILLER:  Let him go first. 

  CHAIRPERSON GRIFFIS:  Okay.  Let's do the 

response. 

  MR. CHOHARIS:  Once again, section F of 6-

641.07 isn't exclusive, it just provides for purposes 

of this particular chapter grounds or a basis for 

appeals, but it's not the exclusive basis for 

jurisdiction of this Board.  It is for, in the 

particular circumstances of an aggrieved by Government 

organization, etcetera, etcetera, by any decision of 

the inspector of buildings, granting or refusing 

building permit or granting or withholding a 

Certificate of Occupancy or any other administrative 
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decision based in whole or in part on any Zoning 

Regulation or a Map under this subchapter and 

subchapter 5. 

  It says "Appeals to the Board may be 

taken."  It's not a grant of exclusive jurisdiction, 

otherwise it would read -- that would read out section 

2-1803.1, which clearly the code still exists.  It is 

a matter of fundamental construction.  I believe your 

counsel would agree that a section shouldn't be read 

to be meaningless or to be read out of the code.  

Similarly, the reference to the Construction Codes, 

the city wants to, and we'll get to this later, I 

hope, continue to reintroduce the DCMR. 

  But if you look at the decision and order, 

it is very clear under infractions alleged.  It was 

originally D.C. Code 5-426, which was amended, because 

it was recodified.  It is 6-6409.  The DCMR section 

and it could have listed them and it could have 

charged them both in the charge and in the notice and 

in the infraction were never listed.  They are simply 

not a part of this case.  And I'll be moving to strike 

all parts of the DCRA's brief which reference them, 

because they are scurrilous and irrelevant. 

  No evidence was introduced about those 

supposed infractions.  They never were discussed at 
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the hearing.  I was never given notice of those 

infractions.  I was never given the opportunity to 

present evidence or argument opposing that, and I 

object to them being introduced for the first time on 

this appeal.  It is simply improper and violates my 

due process to do so. 

  And finally, the city's attempt, once 

again, to eliminate the clear language of section 2-

1803.1 by referencing -- may I see the -- I'm sorry, 

yes, in its brief by referencing the general, in 

general, all civil infractions are appealable to the 

Board of Appeals and Review, when, in fact, it itself 

conceives that there is a specific, right in that 

section, grant of jurisdiction to this Board for 

infractions of Chapter 6, Title 6, which is by 

definition 6-641.09.  By definition that is what we 

are talking about here.  The specific governs the 

general. 

  And simply because there are other 

matters, there are other exceptions later on where it 

lists zoning height in buildings, doesn't mean that 

this Board can ignore the clear statutory 

jurisdictional grant under 2-1803.1.  The DCRA wants 

you to just ignore that, to simply pretend that that 

jurisdictional grant doesn't exist and this Board is 
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without authority to do that, of course. 

  CHAIRPERSON GRIFFIS:  Okay.  Ms. Miller? 

  VICE CHAIR MILLER:  Ms. Gilbert, the 

infraction at issue, that is that it is illegal to 

alter any building or structure without obtaining a 

building permit, is that an infraction of Chapter 6 of 

Title 6? 

  MS. GISOLFI GILBERT:  Yes, it is. 

  VICE CHAIR MILLER:  Okay.  And the 

instructions that you referred to on page 8 of your 

brief, what are those?  That's not a statute or a 

regulation, is it? 

  MS. GISOLFI GILBERT:  No, those are the 

instructions that, I believe, are on the last page of 

the decision.  Let me double check here.  If I'm not 

mistaken, yes, if you look to pages 5 and 6, I believe 

it is on page 6 of the decision below before the 

Office of Adjudication that was issued by the attorney 

examiner from the Office of Adjudication telling the 

respondent how to appeal the decision. 

  VICE CHAIR MILLER:  Okay.  Well, wouldn't 

it also be a rule of statutory construction that a 

statute would control over an instruction? 

  MS. GISOLFI GILBERT:  Sure. 

  VICE CHAIR MILLER:  Okay.   
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  MS. GISOLFI GILBERT:  Sure.  And I believe 

that I have taken as reasonable position in suggesting 

that the matter be dismissed and transferred to the 

BAR with the suggestion that the BAR consider it 

timely, but I do think that we need to -- the Office 

of Administrative Hearings, but I do believe that we 

do need to keep straight the jurisdiction of the BZA 

versus the jurisdiction of the BAR Office of 

Administrative Appeals. 

  VICE CHAIR MILLER:  Okay.  And just so 

that I understand your position, also, is it that 6-

641.09 and 6-641.07 are contradictory to a certain 

extent and that you say that the more specific one 

then should apply? 

  MS. GISOLFI GILBERT:  No, those two are 

not contradictory.  What appears to be contradictory 

is 2-1803.1. 

  VICE CHAIR MILLER:  Right. 

  MS. GISOLFI GILBERT:  D.C. Code 2-1803.1. 

  VICE CHAIR MILLER:  Okay.  Okay.  I'm 

sorry, those two. 

  MS. GISOLFI GILBERT:  Yes, I mean, they 

could be.  I don't believe they are really 

contradictory.  I think they can be read together to 

make sense, but I can understand how someone reading 
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2-1803.1 would believe that he or she had the 

opportunity to appeal to the BZA. 

  MR. CHOHARIS:  What?  Again, I am honestly 

befuddled.  What in section 2-1803.1 does the DCRA 

contend not only doesn't grant this Board 

jurisdiction, but grants to the BAR jurisdiction?  

What is contradictory there?  You are quoting, as Ms. 

Miller properly points out, simple instructions.  

Those don't trump a statutory grant of jurisdiction.  

What in 1803.1 is contradictory? 

  CHAIRPERSON GRIFFIS:  Okay.  She gets the 

point.  Last question. 

  MS. GISOLFI GILBERT:  What I have cited is 

6-641.07, which clearly states that the BZA should 

handle appeals dealing with zoning violations or 

issues pertaining to the Zoning Regulations and the 

Zoning Map.  That is what trumps.  That's the specific 

provision. 

  CHAIRPERSON GRIFFIS:  Ms. Miller? 

  VICE CHAIR MILLER:  And I just want to be 

clear.  And the reason you think that that trumps is 

because it's more specific? 

  MS. GISOLFI GILBERT:  That's correct. 

  CHAIRPERSON GRIFFIS:  Other questions from 

the Board, clarifications? 
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  MR. CHOHARIS:  May I simply make the point 

on that last point, .07? 

  CHAIRPERSON GRIFFIS:  Last point. 

  MR. CHOHARIS:  There is no contradiction 

there contrary to what the DCRA just told you.  There 

is no contradiction.  .07 simply provides a basis for 

jurisdiction.  It's not an exclusive basis and it 

doesn't say it's the sole basis.  2-1803 provides a 

specific basis of jurisdiction to this Board.  There 

is no contradiction. 

  The only contradiction that the DCRA tries 

to create is in the instructions, which they can't 

trump clear statutory language.  07 isn't exclusive 

and it doesn't bar any other basis of jurisdiction or 

says that it's exclusive.  09, clearly, is Chapter 6, 

Title 6 and 1802-1803.1, clearly, grants jurisdiction. 

 There is no conflict here.  It's just imagined by the 

DCRA.  There is no exclusive jurisdiction under 

subsection F of 07.  That's not an exclusive grant of 

jurisdiction. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. CHOHARIS:  It's simply a basis. 

  CHAIRPERSON GRIFFIS:  Ms. Mitten, 

question? 

  COMMISSIONER MITTEN:  I'm not a lawyer, so 
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I'm just going to ask a couple of what I think are 

practical questions.  On the infraction, there is what 

we have been talking about on page 6.  It tells you 

how to appeal. 

  MR. CHOHARIS:  Yes. 

  COMMISSIONER MITTEN:  And this is written 

for people like me, lay people.  So after reading 

that, what did you get out of that that said oh, I 

better go read up on all these jurisdictional matters? 

 Why didn't you just go to the Board of Appeals and 

Review, because we have never had anyone come before 

us.  If you are correct, then we would have a flood of 

people appealing their civil infractions for, you 

know, not having building permits, because there is 

plenty of them out there and you are the first one 

that I can remember in five years. 

  So why didn't you just follow the 

instructions on the form? 

  MR. CHOHARIS:  Because I'm an attorney, 

I'm a well trained attorney, and the first thing you 

do when you file any paper is to see who has 

jurisdiction.  And I looked at the statute, not the 

instructions, which can't abrogate a statute, but the 

statute itself and the statute was clear.  In fact, I 

had to go back and forth with this Board in terms of 
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the filing fee.  I was first told that the filing fee 

was $680 or some such number. 

  CHAIRPERSON GRIFFIS:  Not with this Board, 

with the Office of Zoning. 

  MR. CHOHARIS:  Yes, with the Office of 

Counsel.  We worked it out after going back and forth. 

 I am a careful attorney and I look to the statutory 

basis not the instructions, because you can't rely 

upon nonstatutory bases for jurisdiction. 

  COMMISSIONER MITTEN:  But you have been 

saying that there is not exclusive jurisdiction. 

  MR. CHOHARIS:  No, no, no, no.  Pardon me 

if I wasn't clear and, obviously, I wasn't.  Let me 

make myself more clear.  Subsection F of section -- if 

I may, of subsection 6-64.07 is not the only grant of 

jurisdiction to this Board.  There is another grant of 

jurisdiction that is not at all in conflict with that 

grant of jurisdiction and that is 2-1803.1.  This 

Board has exclusive jurisdiction pursuant to 2 section 

1803.1 to hear violations, appeals of violations of 

Chapter 6, Title 6.  This Board has exclusive 

jurisdiction and not the BARA.  My point about the 

other section was that that's not the only basis of 

this Board's jurisdiction, subsection F. 

  COMMISSIONER MITTEN:  Okay. 
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  MR. CHOHARIS:  That was my point. 

  COMMISSIONER MITTEN:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Mr. Etherly? 

  BOARD MEMBER ETHERLY:  Mr. Choharis, I 

understand your argument with respect to 6-641.07 and 

1803.1.  My question is how would you respond to the 

question of whether or not there is a limitation on 

the Board's appeal jurisdiction, because I'm concerned 

that -- does your interpretation necessarily mean that 

there is no limit or exclusion, if you will, of our 

appeal authority, because I think what DCRA is 

attempting to argue is that, clearly, zoning matters 

and appeals related to those matters in one instance 

are set aside for us and perhaps, albeit imperfectly, 

there was an effort on the part of the D.C. Code to 

set aside, clearly, other matters that were outside of 

this Board's purview and expertise. 

  So the concern is how do you deal with, I 

think, what DCRA is getting at, which is that issues 

of Building Code and other natures that fall out of 

zoning are not properly before this Board? 

  MR. CHOHARIS:  Right.  And I hear your 

concern.  And I think the answer to that, and I hope 

to assure you by this, this Board doesn't have general 

jurisdiction.  It's not like a court of appeals from a 
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trial court where all the appeals go to this Board 

unlike a trial appellate court, excuse me, an 

appellate court from a trial courts hearing. 

  This Board only has specific 

jurisdictional grants.  Other matters, Chapter 5, 

Chapter 7, Title 12, for instance, were they at issue 

here, would go to the BAR.  Arguably, in fact, were 

Title 12 DCMR at issue, as well as Chapter 6, Title 6, 

then that would go to the DCMR.  That's not at issue 

here.  What's only at issue is the narrow 

jurisdictional grant of violations, alleged violations 

of Chapter 6, Title 6.  That is the specific 

jurisdictional grant. 

  The other things, this Board -- there is 

no jurisdictional grant, so I don't think you're 

facing a flood of uncontrolled appeals for all sorts 

of other matters, because it's really only that 

specific jurisdictional grant that the statute 

provides. 

  BOARD MEMBER ETHERLY:  How would you 

characterize the nature of the violation that was at 

issue in your instance?  Would you characterize that 

as a zoning violation or a Building Code violation? 

  MR. CHOHARIS:  Well, you know, I attempted 

to ask the DCRA, both the hearing examiner and the 
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inspector, what exactly I was accused of violating and 

I was told repeatedly it was section 6-641.09 for 

failing to obtain a permit prior to removing a porch 

and steps. 

  BOARD MEMBER ETHERLY:  And if you accept 

that, let's just assume, arguendo, that that is indeed 

the case, would you characterize that violation as a 

zoning violation or a Building Code violation? 

  MR. CHOHARIS:  Well, again, I don't 

pretend to be an expert in real estate law, but 

section 6-641.09 is codified under the Zoning and 

Building Heights Zoning Regulation, so I assume it's 

zoning. 

  BOARD MEMBER ETHERLY:  Okay.  Thank you, 

Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Of course, in your 

filing you would expand zoning to protect the general 

public safety, which would include safety from fire, 

panic and other dangers, promote the health and 

general welfare. 

  MR. CHOHARIS:  Chapter 6, Chapter 6. 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. CHOHARIS:  But that's where the city 

gets its constitutional -- well, its codified, but 

pursuant to its police powers, that's where it grants 
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itself the power to issue these regulations in the 

first place. 

  CHAIRPERSON GRIFFIS:  Understood. 

  MR. CHOHARIS:  Yes. 

  CHAIRPERSON GRIFFIS:  Ms. Miller? 

  VICE CHAIR MILLER:  Separate from your 

view on the statutory language, can you articulate, is 

it your opinion that this type of infraction is better 

heard by the BZA, as opposed to the BAR? 

  MR. CHOHARIS:  Honestly, I have never -- 

well, I have had the pleasure of appearing before this 

Board once before.  I have never appeared before the 

BAR, and so from a public policy perspective I can't 

opine on that.  I would simply observe that even if 

this were the Department of Veteran Affairs of the 

District of Columbia, if there's a statutory 

exclusive, a statutory grant of jurisdiction, we have 

to proceed that way. 

  CHAIRPERSON GRIFFIS:  That's okay.  You 

can like us better.  Okay.  Any other questions, 

clarifications?  I was perfectly prepared to move 

ahead with this, but I'm getting a sense that the rest 

of the Board is not and I would suggest that for Board 

deliberation, questions, that we just set this for 

further review and deliberation and we'll decide 
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jurisdiction on Tuesday next. 

  Boy, that was met with stone faces.  Any 

comments?  I'm ready to go right now.  Then let's go. 

 We have options.  Oh, gosh, it's 4:30.  Okay.  We're 

going to take a five minute break.  We're going to 

call the next case at 4:45 depending on which and 

whatever we do.  We'll be right back. 

  (Whereupon, at 4:37 p.m. a recess until 

4:49 p.m.) 

  CHAIRPERSON GRIFFIS:  After consulting 

with the Board very briefly, we're going to take up 

this matter in deliberation.  We're going to make a 

decision on the jurisdiction Tuesday first at a 

Special Public Meeting at 9:00 a.m.  After the 

decision of that, we will obviously move ahead or not. 

   I am setting aside May 11th, first in the 

afternoon starting at 1:00 and blocking that out for 

an opportunity, if we go ahead with a hearing, the 

civil infraction case on this.  I don't believe we 

need any other further submissions.  I think we have 

had a substantial amount of information given to us at 

this time.  And so as one might say, there it is. 

  MR. CHOHARIS:  May I just ask? 

  CHAIRPERSON GRIFFIS:  Quick questions? 

  MR. CHOHARIS:  Yes, just a quick question 
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just so I understand.  Would you require our presence 

this Tuesday or will it be simply the decision will be 

announced? 

  CHAIRPERSON GRIFFIS:  No, just a total 

decision. 

  MR. CHOHARIS:  And will you issue a 

written order eventually one way or the other? 

  CHAIRPERSON GRIFFIS:  Yes, absolutely. 

  MR. CHOHARIS:  Okay.  And then if you do 

proceed, it will be scheduled for May 11th, 1:00 p.m.? 

  CHAIRPERSON GRIFFIS:  That's correct. 

  MR. CHOHARIS:  Thank you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  Any other questions?  Clear?  Thank you very 

much.  Let's call the next case. 

  MS. BAILEY:  The last case of the 

afternoon, Mr. Chairman, is Application No. 17127 and 

this is an appeal of the Nebraska Avenue Neighborhood 

Association, pursuant to 11 DCMR section 3100 and 

3112, from the administrative decision of the Acting 

Zoning Administrator, Department of Consumer and 

Regulatory Affairs for the issuance of multiple 

building permits, allowing the construction of a 

community residence facility, also known as an 

assisted living facility for the site. 
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  The appellant alleges that DCRA erred by 

issuing the building permits as the under construction 

building is in violation of several zoning 

requirements including rear yard, floor area ratio, 

roof structure, building height, parking, etcetera.  

The property is located in the R-2 and R-5-B Districts 

at premises 5111 Connecticut Avenue, N.W., also known 

as Square 1989, Lot 162. 

  Please, stand to take the oath, all those 

persons who will be testifying this afternoon.  Raise 

your right hand. 

  (Whereupon, the witnesses were sworn.) 

  CHAIRPERSON GRIFFIS:  Okay.  Do we have 

preliminary matters? 

  MS. PRINCE:  Good afternoon, Chairman 

Griffis and Members of the Board.  I am Allison 

Prince.  I am with Shaw Pittman and I am here on 

behalf of Sunrise Assisted Living.  I am here to argue 

my motion to dismiss this case, so that you do not 

proceed with the hearing at all today. 

  NANA's efforts to challenge this assisted 

living facility that is now completed and occupied 

have spanned over three years.  This is NANA's fourth 

appeal.  It is entirely duplicative.  It must be 

barred by the doctrines of res judicata, which is 
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claim preclusion and collateral estoppel issue 

preclusion. 

  CHAIRPERSON GRIFFIS:  If I could, before 

we get too far into it, there is a few points that, 

frankly, I need clarification on and I don't know if 

the rest of the Board does, but your motion that was 

submitted in, which was on April 8, 2004, is that 

correct? 

  MS. PRINCE:  Correct. 

  CHAIRPERSON GRIFFIS:  Okay.  Has it been 

responded to? 

  MS. PRINCE:  No. 

  CHAIRPERSON GRIFFIS:  Did you want to just 

state your name and address? 

  MS. CHIAPELLA:  My name is Anne Page 

Chiapella.  I live at 5126 Nebraska Avenue, N.W. and 

we just received the motion after the appeal was filed 

three months ago. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  We had less than a week 

and we have not provided a written response to that.  

We are going to discuss that with you. 

  CHAIRPERSON GRIFFIS:  That's why we're 

here, for good discussion.  Then digressing a bit, you 

are bringing the appeal with the ANC-3G.  Is that 
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correct? 

  MS. CHIAPELLA:  Correct. 

  CHAIRPERSON GRIFFIS:  And so you are going 

to be running through all the motions on this one, 

that is all the procedures.  There is also an 

intervenor status request.  Well, one is under your 

name and one is under Mr. Fry.  I believe Mr. Fry is 

going to be a witness you're going to call in this 

case? 

  MS. CHIAPELLA:  He wants to speak on 

behalf of himself. 

  CHAIRPERSON GRIFFIS:  As an intervenor to 

the appeal? 

  MS. CHIAPELLA:  As a party to the appeal, 

yes.  Is that a problem?  Many neighbors are a part of 

the association, but many have specialized issues to 

deal with and that is the reason why we would like 

party status. 

  CHAIRPERSON GRIFFIS:  Okay.  Well, the 

first thing we'll have to do is establish whether Mr. 

Fry rises to the level of intervenor or not.  Then we 

will start looking at the rest of the motions, 

etcetera. 

  Mr. Fry, are you present?  Would you mind 

coming forward, please?  And you do understand the 
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full weight that an intervenor or as we might say 

generically, a party, would be in an appeal process? 

  MR. FRY:  Maybe you should explain that to 

me. 

  CHAIRPERSON GRIFFIS:  As an intervenor in 

the appeal, you're going to be a full participant in 

the appeal, which means we're going to look to you to 

present a case.  We're also going to look to you for 

the requirements that are specified by the Board 

whether we require findings of facts, conclusions, 

whether we have any other submissions that would be 

asked of you.  You will also then be able to cross 

examine witnesses. 

  You are a full participant and not just -- 

well, there it is.  You have opportunities and 

responsibilities, as opposed to being called as a 

witness as part of a case presentation in which you 

would be able to present the information that you 

need. 

  MR. FRY:  Let me consult for a moment, 

just a moment.  Yes, I will be an intervenor in this 

case. 

  CHAIRPERSON GRIFFIS:  You would like to be 

an intervenor and maintain your application, your 

request to the Board for intervenor status?  Okay.  
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Then let's go through this.  You live very close to 

the project. 

  MR. FRY:  Yes. 

  CHAIRPERSON GRIFFIS:  How is that unique 

or distinctly affect the character and how does its 

uniqueness, distinctly address the specific aspects 

that are being brought under appeal?  Why, in another 

phrase, does not the ANC and Ms. Chiapella represent 

your interests? 

  MR. FRY:  Well, they do, but having the 

opportunity to speak and to question according to the 

way my mind works, we feel, is also an important part 

of this. 

  CHAIRPERSON GRIFFIS:  Okay.  Have you 

helped them putting together an appeal and getting the 

case presentation together and kind of going through 

what's going to be asked? 

  MR. FRY:  Yes, yes.  I have, yes. 

  CHAIRPERSON GRIFFIS:  Any other questions 

from the Board? 

  VICE CHAIR MILLER:  I'm just wondering if 

Mr. Fry wants to consider joining the appellant and 

helping to put together the case if, in fact, that -- 

it sounds like you can contribute to that as opposed 

to having your own separate, individual case. 
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  MS. CHIAPELLA:  I recommended to Mr. Fry 

that he consult with counsel to find out the 

advantages or the disadvantages of joining in the 

appeal separately and that seems to me a reasonable 

way for him to go. 

  CHAIRPERSON GRIFFIS:  What, joining you? 

  MS. CHIAPELLA:  No, to get advice from 

counsel.  At the moment, he has requested party 

status. 

  CHAIRPERSON GRIFFIS:  I understand that. 

  MS. CHIAPELLA:  He could, if counsel 

advised him, then withdraw that request. 

  CHAIRPERSON GRIFFIS:  Here's my advice. 

  MS. CHIAPELLA:  Okay. 

  CHAIRPERSON GRIFFIS:  There is strength in 

unity.  Anybody else have advice, questions?  In all 

seriousness, what I'm saying is we don't grant party 

status or intervenor status just because people want 

it.  It is a high responsibility and it is a full 

participation, but it also has to -- the only reason 

why we have numerous parties or intervenors in any 

cases or appeals is so that the Board ensures that we 

hear the independent views that would not be 

represented. 

  Mr. Fry has made two comments to me that I 
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cannot support granting intervenor status on.  He said 

that you do represent and the ANC represents his views 

and yes, he has had the opportunity to help put 

together this whole entire package and appeal.  That 

to me says your views are represented.  We're not 

precluding you from having those.  We're not 

precluding you from participation, but there is 

clearly an efficient and effective way to do that. 

  If we granted party status on everybody 

that just wanted to participate, I mean, we would have 

hundreds of parties and then, you know, some of our 

cases do take all too long, because we have 10 parties 

in opposition or 18 parties in support.  Now, each of 

those are established, as I have said, because they 

have a unique perspective or a unique issue that is 

not represented or cannot be represented in any other 

fashion. 

  Ms. Miller, anything further? 

  VICE CHAIR MILLER:  No, I'm just nodding 

my head, because that sounds like what fits this case. 

 I haven't heard anything unique.  I have just heard 

that you have a significant interest and role you 

would like to play, and you can do that by joining the 

appellant. 

  MR. FRY:  Okay.   
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  VICE CHAIR MILLER:  If they are amenable 

to that. 

  MR. FRY:  I will go along with your 

suggestion, yes. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay.  

Then we'll take it as withdrawing the application for 

intervenor status as you have joined the appeal and 

there it is.  Anything further?  Let's go then. 

  Now, let's bring it up to the fact of the 

motion to dismiss, as you have been served April 8, 

you have indicated that you did not or were not able 

to respond to it.  Is that correct? 

  MS. CHIAPELLA:  Well, I wasn't actually 

home on April 8th, so I have actually had -- 

  CHAIRPERSON GRIFFIS:  Do we have anything 

in the record?  Did you put together a written 

submission to address the motion to dismiss? 

  MS. CHIAPELLA:  I have consulted with 

counsel who suggested that we request additional time 

to address that.  Now, if you would like me to put 

that down in writing, I would be glad to do that. 

  CHAIRPERSON GRIFFIS:  Okay.  Why don't you 

not jump ahead of what you and where you think I'm 

going. 

  MS. CHIAPELLA:  Okay. 
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  CHAIRPERSON GRIFFIS:  Just the quick 

answer to the question is no, you haven't submitted. 

  MS. CHIAPELLA:  We have not responded to 

that. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  I have written, I have a 

response to make orally today. 

  CHAIRPERSON GRIFFIS:  And that would 

suffice your requirements to address this issue? 

  MS. CHIAPELLA:  Not completely.  I can 

address -- there are two parts of this motion.  One is 

basically legal and one is basically factual, and 

there are some misstatements in the factual 

information.  So I can address those and I think those 

are sufficient to dismiss this motion.  The legal 

aspects, we need more time, because an attorney is 

needing more time to address those, but I believe -- 

  CHAIRPERSON GRIFFIS:  Who is your counsel? 

  MS. CHIAPELLA:  This is not a counsel 

representing us, but consulting with us. 

  CHAIRPERSON GRIFFIS:  I see. 

  MS. CHIAPELLA:  We are basically pro se, 

but we have legal consultation. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MS. CHIAPELLA:  And that legal 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 254

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

consultation has advised us that she needs more time 

for the legal issues, and I am saying on my own 

initiative that I, you know, obviously for the 

association, that I believe that the factual issues 

will clarify the fact that this motion should not go 

forward.  There are many misstatements in the motion 

that I can address. 

  CHAIRPERSON GRIFFIS:  Understood.  Okay. 

  MS. CHIAPELLA:  Today with you. 

  CHAIRPERSON GRIFFIS:  But not the legal 

issues? 

  MS. CHIAPELLA:  The specific legal issues, 

I'm not an attorney and I don't want to speak as an 

attorney. 

  CHAIRPERSON GRIFFIS:  It's kind of fun to 

say res judicata when you can, right? 

  MS. CHIAPELLA:  Well, you know, I can go 

to the Internet. 

  CHAIRPERSON GRIFFIS:  I shouldn't make 

jokes, right?  It can't go over very well with all 

these attorneys surrounding me.  My ribs are bruised 

from this morning with all those jokes from these 

attorneys. 

  Here is what I suggest.  We have a couple 

of ways to proceed.  I mean, Ms. Prince, I think it's 
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fair to say the Board is going to need to allow the 

ANC in its appeal to address this issue.  So what we 

can do is take a limited time today and have the oral 

arguments.  However, I see problems with that. 

  Ms. Prince is clearly ready to roll in 

explaining her motion.  I can assume that, because she 

wrote it and submitted it.  Why don't we set this off 

and we'll decide on Tuesday next, based on the written 

submissions that we will receive, whether to dismiss 

this entire case.  Actually, while I'm throwing it out 

there -- 

  MS. CHIAPELLA:  May I speak to that? 

  CHAIRPERSON GRIFFIS:  No.  Let me see if 

my Board understands, agrees or disagrees with me.  

Ms. Miller? 

  VICE CHAIR MILLER:  I'm not sure I 

understand how you want to proceed though.  Are they 

going to have an opportunity to orally argue on some 

of the -- 

  CHAIRPERSON GRIFFIS:  I rethought that 

midstream. 

  VICE CHAIR MILLER:  Okay. 

  CHAIRPERSON GRIFFIS:  Because if we don't 

have one of the participants fully prepared to orally 

argue, you know, the whole point -- 
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  MS. PRINCE:  May I interject? 

  CHAIRPERSON GRIFFIS:  Okay.  No, actually, 

let me just see what's happening up here first, so I'm 

not losing anybody.  Any other comments, questions, 

quick clarifications?  What?  Oh, my God.  Yes.  Oh, I 

don't need to address that directly.  That was a 

given. 

  UNIDENTIFIED SPEAKER:  Exactly. 

  CHAIRPERSON GRIFFIS:  Okay.  Boy, we can 

really get sidetracked once in awhile.  Ms. Chiapella, 

what was just indicated to me, which I said I am not 

going to address directly, is the fact that I asked 

you the direct question of you are bringing this 

appeal with the ANC.  That, frankly, for me dispensed 

of your request for intervenor status.  Is that clear 

to you? 

  MS. CHIAPELLA:  That's fine.  Thank you. 

  CHAIRPERSON GRIFFIS:  Good.  I think it's 

clear to this side of the Board, too.  Any other 

questions, clarifications of what conceivably we could 

move ahead with?  Okay.  You were going to say 

something. 

  MS. CHIAPELLA:  The legal arguments deal 

with one side of the issue.  However, if I could 

substantiate that there are material changes in these 
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permits that are the basis of appeal, you see, they 

said there are no changes in the external shape of the 

building and so forth. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  I am fully prepared to 

show you that there are material changes and that is 

why they put in the permits. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  There are material changes 

that waives this separately from the legal issues and 

dispose of the legal issues. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. CHIAPELLA:  And I don't see how you 

can even address the legal issues without 

understanding that there are material changes, that 

that waives zoning issues. 

  CHAIRPERSON GRIFFIS:  Okay.  Excellent 

point.  Ms. Prince? 

  MS. CHIAPELLA:  So those issues -- 

  CHAIRPERSON GRIFFIS:  I understand. 

  MS. CHIAPELLA:  Those could be brought to 

you -- 

  CHAIRPERSON GRIFFIS:  I understand. 

  MS. CHIAPELLA:  -- right now and we could 

do it very expeditiously, so that you would understand 
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the legal and that. 

  CHAIRPERSON GRIFFIS:  That gets my 

attention.  Okay.  Understood. 

  MS. CHIAPELLA:  I mean, I'm willing to zip 

if you are willing to listen. 

  CHAIRPERSON GRIFFIS:  Good. 

  MS. CHIAPELLA:  Thank you. 

  CHAIRPERSON GRIFFIS:  Ms. Prince? 

  MS. PRINCE:  Chairman Griffis and Members 

of the Board, I had no obligation to file my motion to 

dismiss in advance.  I could be arguing it right now 

for the first time.  We have spent hours preparing for 

this hearing.  We have spent literally hundreds of 

hours defending this building through the abusive 

process that has occurred over the past three years. 

  We don't want any further delays.  I would 

like a consideration of my motion to dismiss this 

application, so you can take my thoughts into account. 

 If you are not prepared to decide today, we can put 

it off to a later date, but I would like to share my 

argument with you. 

  CHAIRPERSON GRIFFIS:  Good.  Okay.  I 

think we're ready to go on that. 

  MS. PRINCE:  May I begin? 

  CHAIRPERSON GRIFFIS:  Yes. 
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  MS. PRINCE:  As I stated, this is NANA's 

fourth appeal.  It's entirely duplicative.  It's 

barred by the doctrines of res judicata and collateral 

estoppel.  The nonlegal term would be been there, done 

that and we have.  We have two litigation bags filled 

with documents on this building. 

  The procedural history in a nutshell, and 

that's critical for you to understand, NANA appealed 

the original building permit to construct the entire 

building in 2001.  The arguments then were the same as 

those before you today, noncompliance with the Zoning 

Regulations regarding rear yard, penthouse, roof 

structure, use, FAR and height.  I have them 

memorized.  I have heard them over and over again for 

three years. 

  The Board considered that appeal in a 

lengthy hearing with expert testimony and concluded 

that the building complied with the Zoning 

Regulations.  The Zoning Commission initiated a sua 

sponte review because of a concern about a lack of a 

roof structure setback.  The Commission advised 

Sunrise to file a remedial permit to allow for the 

setback of the roof structure.  That permit was 

secured and the Zoning Commission upheld the Board's 

decision on appeal. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 260

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  NANA then made an untimely motion for 

reconsideration, which was denied.  Then it filed a 

motion to reconsider the denial of the motion for 

reconsideration.  Not surprisingly, it was denied.  

NANA followed with an appeal of the remedial permit to 

modify the penthouse.  The Board dismissed that appeal 

concluding that it raised no new issues. 

  NANA appealed that decision to the D.C. 

Court of Appeals, but was forced to withdraw that 

appeal since it did not retain counsel and apparently 

has not to date.  NANA then appealed the main building 

permit to the Board of Appeals and Review.  The BAR 

dismissed that appeal. 

  Undaunted, NANA then filed a third appeal 

with this Board.  That was an appeal of a wall test 

report and construction was ongoing.  NANA was advised 

by the BZA that the appeal was premature and NANA 

would need to await the issuance of a Certificate of 

Occupancy if it legitimately believed that the 

building deviated from the permit drawings. 

  The issue cited in the wall test appeal, 

same old, same old, rear yard, parking, penthouse use, 

FAR and height.  NANA then filed the fourth appeal 

that is before you today arguing that a series of 

minor interior permits to do things like modify a 
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model apartment allow for this Board to reconsider all 

of the arguments it considered and disposed of in the 

first appeal. 

  Once again, NANA has recycled its 

arguments concerning FAR, rear yard, height, penthouse 

and parking.  There is also a preposterous and false 

allegation that the building lacks a Certificate of 

Occupancy.  That Certificate of Occupancy has never 

been appealed, and I should note such an appeal would 

not be timely.  The Certificate of Occupancy was 

issued on December 5th. 

  Sunrise needs finality and closure.  The 

Board must not countenance this continuing pattern of 

harassment.  The case law is clear.  Once a claim has 

been fully adjudicated, res judicata prevents the same 

parties from relitigating the same claim, including 

any issues that either were or should have been 

brought in the initial proceeding. 

  Res judicata applies here and NANA must be 

precluded from a hearing on this appeal.  This appeal 

should be dismissed.  NANA must be sent the message 

that it cannot further abuse the process by seizing on 

any minor permit that may be issued in the future.  

NANA must understand that its battle is over. 

  They were not stopped by the language that 
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the Board included in its motion dismissing the motion 

for reconsideration of the second permit appeal.  In 

that order the Board stated, as evident from filings 

in this case, NANA has used every conceivable 

procedural device to stop the building of a facility 

for persons with disabilities that it has so adamantly 

opposed. 

  Indeed, NANA has since filed yet a third 

appeal.  NANA's tactics have burdened the resources of 

DCRA, Sunrise and this Board.  The tactics must stop. 

 No hearing should be required to continue this 

battle.  Thank you. 

  CHAIRPERSON GRIFFIS:  Questions from the 

Board, clarification, anything?  Very well.  Thank 

you.  Yes? 

  MS. CHIAPELLA:  I would just like to 

review several factual errors in the motion.  We did 

appeal the first permit.  We made the point and 

presented many plans showing that, exhibits showing 

that the plans were highly ambiguous and self 

contradictory.  We did, in fact, lose that appeal 

before this Board.  It was sua sponted to the Zoning 

Commission.  The Zoning Commission supported us on one 

issue and recommended the Board address a second issue 

in their rereview of this appeal. 
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  Sunrise did submit a modified elevator 

penthouse plan, which we reported would not actually 

conform to the needs of an elevator.  We lost that 

appeal, because we were told that Sunrise -- Sunrise 

actually testified they will build according to plans 

and we lost that appeal.  However, they did not build 

according to those plans nor did they build according 

to the plans of the footprint of the building, the 

setback of the building and several other aspects that 

they had testified to in the first appeal. 

  When we saw that they were not building 

according to plans, that is when we -- and we got a 

copy of the wall test showing that they had now 

extended their building into the rear yard, that's 

when we filed the third appeal, which was deemed to be 

premature, because there was, at that time, no filing 

of an additional permit or Certificate of Occupancy. 

  In the summer Sunrise started submitting 

piecemeal the revision permits for what they had 

actually built.  The last one, the most recent one, 

was approved on November 7, 2003.  I recently learned, 

after having pursued many times, requesting the 

Certificate of Occupancy and DCRA said there was no 

new Certificate of Occupancy, I'm not contesting it 

now, but I'm just saying that we did attempt to get 
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that. 

  But we did file on the revision permit and 

the series of permits in a timely fashion and I can 

demonstrate to you straight out that building has 

expanded into the rear yard.  It has increased its 

FAR.  It has changed its delivery and loading plan.  

It has added a structure, an electrical closet, in the 

rear yard that is not compliant with zoning.  I'm not 

asking you to turn this building down, but what 

Sunrise is doing strongly affects the neighborhood and 

we have not had the opportunity to even get the 

traffic plan values requested by the Office of 

Planning and DPW, because this building has always 

been considered a matter-of-right and they don't have 

to do that. 

  If you would hear appeal of the issues 

that are actually now zoning noncompliances and they 

would then come back and address those in the request 

for relief, we could discuss some minor things that 

could be improved for the neighborhood and should be 

improved, which was the reason why the alley closing 

was turned down when they requested it, and then we 

would be able to work with Sunrise.  So far they have 

not offered that opportunity. 

  MS. PRINCE:  May I have an opportunity to 
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respond when she has completed her statement? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. CHIAPELLA:  And if they are violating 

the codes with these new permits, if there are changes 

in these new permits, they are not covered by -- 

  CHAIRPERSON GRIFFIS:  Understood. 

  MS. CHIAPELLA:  -- the legal issues. 

  CHAIRPERSON GRIFFIS:  It seems to me that 

where you were going is this appeal is a vehicle to 

get something else accomplished, but be that as it 

may, you made a statement that this is an appeal of 

zoning noncompliance? 

  MS. CHIAPELLA:  This is an appeal of the 

zoning noncompliances demonstrated. 

  CHAIRPERSON GRIFFIS:  Isn't compliance 

then the purview and jurisdiction of DCRA? 

  MS. CHIAPELLA:  No, between the plans and 

zoning, they have submitted and they have the plans 

approved, so the permit has been issued.  They got  

new -- 

  CHAIRPERSON GRIFFIS:  So a revised permit 

has been issued for something that you think violates 

the Zoning Regulations? 

  MS. CHIAPELLA:  They built the building 

first, then they got the permits. 
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  CHAIRPERSON GRIFFIS:  They got revised 

permits to the base permit? 

  MS. CHIAPELLA:  They have revised permits 

to the base permit, the most recent issued on November 

7th. 

  CHAIRPERSON GRIFFIS:  Is there an error? 

  MS. CHIAPELLA:  Where they have expanded. 

  CHAIRPERSON GRIFFIS:  So what's the error? 

  MS. CHIAPELLA:  I mean, the permit is not 

correct. 

  CHAIRPERSON GRIFFIS:  What is the error in 

the issuance of the new permit? 

  MS. CHIAPELLA:  They -- 

  CHAIRPERSON GRIFFIS:  Let's take the 

November 7th that you have just indicated. 

  MS. CHIAPELLA:  Okay. 

  CHAIRPERSON GRIFFIS:  Revised, one, two, 

three, four is a garage. 

  MS. CHIAPELLA:  For example, they added a 

rear room enclosure, a rear room. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  Where they are using it 

for their trash and that room, A, expands into the 

required rear yard.  It is part of the building.  It 

is shown on the wall test.  You can see that extension 
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into the rear yard.  That was not there.  That has 

been added on the permit issued November 7th. 

  CHAIRPERSON GRIFFIS:  How far out of the 

ground does it come? 

  MS. CHIAPELLA:  How far out of the ground? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. CHIAPELLA:  It comes 10 feet out of 

the ground and it is integral with the building.  I 

can show you a picture where you can see no difference 

between that and the building. 

  CHAIRPERSON GRIFFIS:  Show me a picture? 

  MS. PRINCE:  May I respond? 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. PRINCE:  Ms. Chiapella is using 

interior permits that have no effect whatsoever on any 

zoning matter to reopen every issue that she argued 

before this Board in 2001.  If she has a problem with 

the notion that the building was built not in 

compliance with the permit drawings, it was her 

responsibility to appeal the Certificate of Occupancy, 

which she did not do. 

  Having missed that opportunity, because 

that Certificate of Occupancy was issued December 5th, 

well over 60 days ago, she is now taking a series of 

minor interior permits to alter, the type of elevator 
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equipment and the interior of model apartments, to try 

to reopen this case.  You must stop this abuse.  You 

must stop what's going on in this case.  They come 

into these hearings toting the same drawings they 

brought with them in 2001. 

  And in response to your question about 

DCRA, this is truly a DCRA enforcement matter if the 

building does not comply with the drawings, with the 

permit drawings, but were there an enforcement 

problem, we wouldn't have a Certificate of Occupancy. 

 This building has been scrutinized to a level that is 

incomprehensible.  Lisa Bell will tell you today that 

DCRA has received over 50 requests from Ms. Chiapella 

about this building.  She is arguing that DCRA has not 

given her sufficient information about this building 

having filed 50 requests. 

  It's a costly abuse of process and you 

must put an end to it.  You tried to put an end to it 

two years ago, but she is undaunted.  If we replace 

the windows, she will file another appeal arguing that 

that changes the FAR.  You need to draw the line here. 

 We cannot keep responding to these spurless appeals. 

  CHAIRPERSON GRIFFIS:  Understood. 

  MS. CHIAPELLA:  The fact that they applied 

for new permits that modify the exterior, and they did 
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that just before applying for their Certificate of 

Occupancy, they did that to bring the permits in 

compliance with what they had already built, and I 

would just like to look to show you -- 

  CHAIRPERSON GRIFFIS:  But just in your own 

words, you just said -- 

  MS. CHIAPELLA:  -- it is not just internal 

changes.  It is additions and I can demonstrate that 

to you. 

  CHAIRPERSON GRIFFIS:  But you just said in 

your own words that the filing of the revision, the 

proper paperwork through DCRA, brought it into 

compliance and, therefore, it was able to be issued a 

Certificate of Occupancy. 

  MS. CHIAPELLA:  Yes. 

  CHAIRPERSON GRIFFIS:  Is that correct? 

  MS. CHIAPELLA:  But the issued permits are 

not in compliance with zoning.  If I can just -- 

  CHAIRPERSON GRIFFIS:  How could they get a 

Certificate of Occupancy then? 

  MS. CHIAPELLA:  That's a separate issue.  

The permits that were issued, the permit that was 

issued on November 9th increased the footprint of the 

building over the permit that was issued to them in 

2001.  It changed the footprint. 
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  We showed you in the wall test report that 

we filed with the premature appeal that that footprint 

was increased.  That was a compliance issue, because 

there was no new permit.  Now, in November, they are 

issued the permit for what they actually -- that 

extension into the rear yard.  That permit that was 

issued was issued in error, because that extension 

into the rear yard does not comply with zoning.  As I 

said, you can see it in the wall test, the final wall 

test report.  The footprint of the building, that is a 

change, a material change from anything that we have 

had an approved permit to appeal before. 

  The issue of the Certificate of Occupancy, 

there is no public record of Certificate of Occupancy 

and I requested a copy in January of this year.  DCRA 

told me no new Certificate of Occupancy had been 

issued since 1998.  I paid $7 for that information.  

The certificate had been issued in December.  I made 

all the appropriate applications for information and 

it was not given to me by DCRA. 

  It's true, you may have to apply to DCRA 

five times to get one piece of information and I have 

actually applied several times to get that Certificate 

of Occupancy. 

  CHAIRPERSON GRIFFIS:  Okay. 
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  MS. BELL:  If I could just interrupt for a 

moment. 

  CHAIRPERSON GRIFFIS:  I don't know.  Who 

are you?  State your name. 

  MS. BELL:  Good afternoon.  I am Lisa 

Bell.  I am the senior counsel in the Office of the 

General Counsel at DCRA.  Unfortunately, I think Ms. 

Chiapella has moved away from the issue at hand.  The 

issue is whether or not the motion to dismiss the 

appeal is ripe for a decision.  DCRA, obviously, 

supports the decision for a variety of reasons, but I 

do think it might be important for the Board to note 

that Ms. Chiapella's response to the motion is really 

apropos to what Ms. Prince has been arguing. 

  She has moved away from the actual 

procedural issue, which is whether or not this appeal 

encompasses the appeals and the arguments that were 

raised in earlier matters before this Board.  We, 

obviously, argue that it has. 

  CHAIRPERSON GRIFFIS:  Oh, yes. 

  MS. BELL:  She has also brought the same 

issues, which are the base permit challenges in front 

of the BAR.  That case was also dismissed.  And she 

also appealed, as you know, one of your decisions to 

the D.C. Court of Appeals.  But the fact that Ms. 
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Chiapella has devolved into an argument about the 

interior permits, as well as the wall test is, as I 

said, apropos.  It is exactly what Ms. Prince and DCRA 

has been dealing with for several years. 

  So I would urge the Board on a preliminary 

matter to at least limit or narrow the discussion with 

regard to the dismissal to the procedural issues about 

what Ms. Chiapella and the ANC are actually appealing 

here, whether or not those permits are, indeed, the 

subject of her earlier appeals, and I would argue that 

it is.  If you take a look at her -- please, Ms. 

Chiapella, you don't need to raise your hand. 

  CHAIRPERSON GRIFFIS:  Thank you. 

  MS. BELL:  Thank you. 

  MR. FRY:  Please, don't -- 

  CHAIRPERSON GRIFFIS:  Let's not degenerate 

here. 

  MS. BELL:  If you -- 

  MR. FRY:  This is being -- 

  CHAIRPERSON GRIFFIS:  I understand.  You 

know what? 

  MR. FRY:  This is ridiculous. 

  CHAIRPERSON GRIFFIS:  But it doesn't 

matter to me.  What matters to me is what the 

substance is of what people are going to say. 
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  MR. FRY:  This yelling and screaming is 

not the way to go. 

  MS. BELL:  If you take a look at her 

appeal, you will note from her appeal and she actually 

asserts in her appeal, that she is encompassing by 

incorporation and reference all her earlier arguments 

and all her earlier appeals.  She actually admits that 

in her document.  So that is to say that even with 

regard to her argument, she is not clear about which 

permit she is arguing. 

  It's clear that she is not appealing the C 

of O, because she didn't even know the C of O was 

issued.  So as I said, part of the frustration that 

DCRA has to deal with and part of the frustration that 

Sunrise has had to deal with is that it appears that 

we have come before this Board, as well as BAR and as 

well as the DCCA arguing the same issues over and 

over. 

  Ms. Prince did not, and I would like to 

underscore that, that DCRA has received no less than 

50 requests from Ms. Chiapella for a variety of 

different documents.  We have had several officials 

who have met with her.  She has sought the assistance 

of the D.C. City Council.  We have responded to D.C. 

City Council inquiries on her behalf and we have tried 
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to be as cooperative and as helpful in providing and 

disseminating information on this particular 

development. 

  We have reviewed this development a number 

of times.  So again, I would urge the Court and I, 

unfortunately, have a time frame issue this afternoon, 

because I do have child care issues, but I would ask 

the Court that -- well, I would ask the Board that if 

you are considering the possibility of further 

deliberation or perhaps a response to a written 

statement, DCRA would be glad to either provide a 

supplement to the motion to dismiss or a response to 

Ms. Chiapella, whatever her written submission will be 

in response to the motion to dismiss. 

  But again, I would like to urge the Board 

if there is a way that you can provide some guidance, 

because it is abundantly clear that there is not an 

understanding about what the issue is here, what the 

issue is before the Board in this particular instance 

and how it differs from the earlier issues, which is 

obviously where res judicata and issue preclusion come 

in. 

  CHAIRPERSON GRIFFIS:  Okay.  Let me just-- 

just to be clear.  You don't need to raise your hand 

and try and get my attention. 
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  MS. CHIAPELLA:  Okay. 

  CHAIRPERSON GRIFFIS:  I will call on you. 

 I always go down the panel and I will always go back. 

  MS. CHIAPELLA:  Thank you very much. 

  CHAIRPERSON GRIFFIS:  Questions from the 

Board? 

  VICE CHAIR MILLER:  I would like to know 

if Chris Fromboluti is here, because we have a letter 

from the ANC saying that this commissioner is 

authorized to represent the ANC on this issue. 

  MR. FRY:  I am reading his inclusion.  He 

sent a letter to be included here. 

  VICE CHAIR MILLER:  Oh, okay.  Well, hold 

on. 

  MS. CHIAPELLA:  He provided us with 

copies. 

  VICE CHAIR MILLER:  Does that address the 

motion to dismiss? 

  MR. FRY:  Which says -- 

  VICE CHAIR MILLER:  Excuse me. 

  CHAIRPERSON GRIFFIS:  Answer the question. 

 Does that address the motion? 

  MR. FRY:  The one we're with right now? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. FRY:  What you're arguing right now, 
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yes. 

  CHAIRPERSON GRIFFIS:  Okay.  You can 

submit it into the record.  Did you bring copies for 

everybody? 

  MR. FRY:  Somewhere. 

  CHAIRPERSON GRIFFIS:  You don't need to 

read it. 

  MR. FRY:  I got to. 

  CHAIRPERSON GRIFFIS:  No, you don't. 

  MR. FRY:  Sunrise exceeds the allowed -- 

  CHAIRPERSON GRIFFIS:  Please.  But I 

understand, sir.  We're gathering information.  We 

will make the decision.  You don't need to be 

frustrated that somebody else is stating an opinion.  

I turned your microphone off. 

  MR. FRY:  I know you did. 

  CHAIRPERSON GRIFFIS:  And I turned it off 

on purpose.  The reason we're here is to hear the oral 

testimony on the motion and if we don't get to a 

decision today, which it looks like we won't on this, 

we'll set it for a decision.  We're going to take all 

the information in.  It's not going to do you any good 

reading it into the record right now.  The Board will 

read it. 

  MR. FRY:  But may I speak? 
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  CHAIRPERSON GRIFFIS:  About what? 

  MR. FRY:  These people to my right. 

  CHAIRPERSON GRIFFIS:  No, you cannot speak 

about that.  Mr. Fry, also -- 

  MR. FRY:  Have not told you anything. 

  CHAIRPERSON GRIFFIS:  Mr. Fry? 

  MR. FRY:  Except their opinion. 

  CHAIRPERSON GRIFFIS:  Please, I don't need 

to keep interrupting you and turning off your 

microphone.  Mr. Fry, I have allowed you to come up on 

respect for you and that you might be a participant in 

the appeal.  We have one person representing this 

appeal right now and she is at the table.  I would ask 

if you would go, please, sit down. 

  What else do we need to do on this motion? 

 Any other questions from the Board?  You want to 

proceed?  Board questions? 

  MS. CHIAPELLA:  Well, I did not get a 

chance to respond to Ms. Bell. 

  CHAIRPERSON GRIFFIS:  Okay.  You're 

absolutely right.  Let's go ahead. 

  MS. CHIAPELLA:  This Board has had many 

complaints about the information supplied by DCRA.  In 

this case it's a particularly complicated project, and 

so there have been dozens of permits and each time a 
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permit is issued, I need to go to DCRA.  So the issue 

of going to DCRA basically matches the project.  As I 

reported, there were problems getting the information, 

so that really is a moot point. 

  The issue here in dealing with the legal 

issue is that if these permits have substantive 

changes affecting zoning that are different from the 

original ones, then that is the subject of an appeal. 

 They keep saying the issues are the same, but, in 

fact, the permits are not the same and they are not 

internal only permits.  They are absolutely not and we 

can provide that information very quickly, you know, 

so -- 

  CHAIRPERSON GRIFFIS:  I believe that's 

what you promised. 

  MS. CHIAPELLA:  Well, that's true.  We 

promised that long before -- you know, we probably 

could be done with this whole thing if we had gone 

that route.  But I just need that to be understood, 

that the legal issues are put aside if, in fact, there 

are substantive zoning issues that are changed by 

these permits and that we -- we believe we documented 

that in our submission. 

  And the fact that the issues, that they 

are doing it in the same places, you know, the rear 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 279

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

yard comes up over and over, so does delivery come up 

over and over, that's because these changes affect 

those things specifically and it's the specific 

information in these new permits, especially 

demonstrated by the last permit, which is the ground 

level, first, second and third floors that really 

shows a change in this building that affects zoning.  

Those are issues that can be addressed in appeal that 

are different from the original appeals. 

  CHAIRPERSON GRIFFIS:  What drawing in your 

submission represents what you think is part of that 

permit? 

  MS. CHIAPELLA:  The wall test report. 

  CHAIRPERSON GRIFFIS:  Where is it?  What 

do you mean?  Refer to it in your submission. 

  MS. CHIAPELLA:  It's in the submission 

that came in with our original filing and it is on -- 

  CHAIRPERSON GRIFFIS:  Is it your page 5? 

  MS. CHIAPELLA:  Page 5, I believe. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  And what you can see there 

is actual new location of the building.  The building 

initially went straight across the rear of the 

property. 

  CHAIRPERSON GRIFFIS:  I have it in front 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 280

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

of me.  Let's continue on. 

  MS. CHIAPELLA:  Okay.  A colored pen. 

  CHAIRPERSON GRIFFIS:  What are the 

documents that are attendant to that? 

  MS. CHIAPELLA:  The initial building. 

  CHAIRPERSON GRIFFIS:  I know, I see that. 

 Can everyone see page 5? 

  MS. CHIAPELLA:  The changes are in. 

  CHAIRPERSON GRIFFIS:  I understand. 

  MS. CHIAPELLA:  You said this was going to 

be expeditious. 

  COMMISSIONER MITTEN:  The Chair is asking 

you to tie what is in the wall test report to a permit 

that you have appealed. 

  MS. CHIAPELLA:  The first permit that 

modifies the garage, first, second. 

  CHAIRPERSON GRIFFIS:  I understand that, 

November 7, 2003. 

  MS. CHIAPELLA:  And third floor is 

numbered 18, that is the garage level.  That is the 

change in the garage level.  Those were not in the 

original permit.  Those extensions into the rear yard 

were not in the original permit or the modification 

permit. 

  COMMISSIONER MITTEN:  So you're saying 
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that there is no permit associated with that 

extension.  Is that what you're saying? 

  MS. CHIAPELLA:  The most recent permit 

issued after the building was built issued on November 

7th now includes those extensions.  That permit does 

not comply with zoning, because the new extensions 

covered by that permit are noncompliant with Zoning 

Regulations, don't comply with Zoning Regulations. 

  COMMISSIONER MITTEN:  But the link you're 

not providing us is the Chair asked you to say where 

is the drawing that says this permit is being issued 

to permit that extension. 

  MS. CHIAPELLA:  Garage.  Okay.  The new 

garage level in your packet, which is page 6, new 

garage plan. 

  COMMISSIONER MITTEN:  Okay. 

  MS. CHIAPELLA:  We have it on page 6. 

  COMMISSIONER MITTEN:  You need to be on a 

microphone. 

  CHAIRPERSON GRIFFIS:  Yes, the best is 

just put it at the table.  We can easily see it. 

  MS. CHIAPELLA:  Okay. 

  CHAIRPERSON GRIFFIS:  You need to be 

behind the table though. 

  MS. CHIAPELLA:  Okay.  Sorry about that. 
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  CHAIRPERSON GRIFFIS:  So that you can 

speak into the microphone. 

  UNIDENTIFIED SPEAKER:  Do you want me to 

hold it? 

  CHAIRPERSON GRIFFIS:  Yes, just hold it on 

the side there.  If you can do all this sitting down, 

then you know you're on a microphone. 

  MS. CHIAPELLA:  Okay. 

  CHAIRPERSON GRIFFIS:  Or not. 

  MS. CHIAPELLA:  You can see this is now 

part of the building.  That's what is showing in the 

wall test.  This area, which is now on the first floor 

listed as a one level up patio, this was a retaining 

wall on the original permit as was this.  The 

retaining wall went like that.  There was no room 

here.  They used the top of the retaining wall here as 

the ground level. 

  CHAIRPERSON GRIFFIS:  Did the height of 

that change? 

  MS. CHIAPELLA:  Pardon? 

  CHAIRPERSON GRIFFIS:  Did the height of it 

change? 

  MS. CHIAPELLA:  The height of the 

retaining -- there is no retaining wall. 

  CHAIRPERSON GRIFFIS:  Well -- 
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  MS. CHIAPELLA:  The retaining wall -- 

  CHAIRPERSON GRIFFIS:  That masonry wall 

there that is holding back earth, did the height of it 

change? 

  MS. CHIAPELLA:  The only wall holding back 

earth is over here. 

  CHAIRPERSON GRIFFIS:  Oh, boy.  Okay. 

  MS. CHIAPELLA:  When they first  

submitted -- 

  CHAIRPERSON GRIFFIS:  Keep going, whatever 

you want to call it.  Did that whole line change 

height? 

  MS. CHIAPELLA:  When they first submitted 

it, the retaining wall went -- this was a retaining 

wall. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  And this was dirt all the 

way over to here. 

  CHAIRPERSON GRIFFIS:  That's interesting. 

  MS. CHIAPELLA:  Now, this is no longer 

dirt. 

  CHAIRPERSON GRIFFIS:  Let's go back to the 

point that you just said. 

  MS. CHIAPELLA:  It's a room. 

  CHAIRPERSON GRIFFIS:  Listen, listen. 
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  MS. CHIAPELLA:  Okay.  Sorry. 

  CHAIRPERSON GRIFFIS:  Go back a few steps 

to what you said what used to be the retaining wall 

and you outlined in your blue marker. 

  MS. CHIAPELLA:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  In the original permit -- 

  CHAIRPERSON GRIFFIS:  Okay.  Hold on a 

minute. 

  MS. CHIAPELLA:  The retaining wall went 

here. 

  CHAIRPERSON GRIFFIS:  Now, let me give you 

my question, so you can answer it. 

  MS. CHIAPELLA:  Okay.  Yes. 

  CHAIRPERSON GRIFFIS:  That that you just 

pointed to, did it change in height at all? 

  MS. CHIAPELLA:  Yes, the external grade in 

the original permit was the top, okay, we're looking 

at external grade.  External grade was about at the 

level of the first floor.  This is all under the first 

floor.  External grade now is here.  It's at the -- 

it's one story down at the level of the alley.  This 

room was not there in the original permit. 

  CHAIRPERSON GRIFFIS:  I understand. 

  MS. CHIAPELLA:  And so external grade was 
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held up by a retaining wall.  Okay.  FAR and 

everything was calculated on that. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  This is now -- 

  CHAIRPERSON GRIFFIS:  Don't take me where 

you want me to go. 

  MS. CHIAPELLA:  Sorry. 

  CHAIRPERSON GRIFFIS:  Answer my question. 

 That structure, whatever we want to call it, move 

away from room, no room, that wall, did it change?  

Did it change in any aspect?  Did it change in 

location?  Did it change in height? 

  MS. CHIAPELLA:  Yes, it changed in 

location. 

  CHAIRPERSON GRIFFIS:  In location? 

  MS. CHIAPELLA:  It changed in location and 

shape. 

  CHAIRPERSON GRIFFIS:  Where?  Show me, 

draw, you have a pink pen there now.  Show me the 

original location of that or whatever it is and then 

the blue is where it's new, right? 

  MS. CHIAPELLA:  Okay.  Yes, the original 

location was, approximately, here. 

  CHAIRPERSON GRIFFIS:  But you stated that 

what you drew in blue was originally in the permit as 
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the retaining wall. 

  MS. CHIAPELLA:  This pink was originally 

in the permit, the pink was the retaining wall.  They 

changed that and they put a full enclosed room with a 

roof and a door and windows in this location, and 

because they changed from a retaining wall, where the 

height was the top of the retaining wall, they lowered 

the height to alley level. 

  And, therefore, while they called this 

cellar before at this part, this is now ground level 

and this retaining wall went right from the edge of 

the garage opening over into the yard.  They extended 

further into the rear yard.  They converted a 

retaining wall to a room behind the building and they 

continued over with retaining wall.  The changes, the 

amount of basement or a fully story changing the FAR. 

 It extends a room rather than a room, rather than a 

retaining wall, into the required rear yard, so that 

is an example of an external change. 

  COMMISSIONER MITTEN:  Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes? 

  COMMISSIONER MITTEN:  I think we're at the 

point now that this is sort of the critical thing, 

which Ms. Prince was trying to express, which is that 

permit that that drawing was submitted with doesn't 
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deal with that.  So that was not the purpose of the 

permit.  So whatever may have changed on the drawing 

is not the subject of the permit that you appealed. 

  MS. CHIAPELLA:  Yes. 

  COMMISSIONER MITTEN:  So notwithstanding 

whether you are right, her point is that's a different 

issue. 

  MS. CHIAPELLA:  I have checked with DCRA. 

 You can see the squiggly line there and they say that 

is the subject of the permit.  Now, I don't know how 

you would say that's not the subject of the permit.  

The permit says garage level, first, second and third 

stories. 

  COMMISSIONER MITTEN:  Well, each thing 

that's changed has notations next to it and that 

doesn't have a notation. 

  MS. CHIAPELLA:  Yes, it does have a 

notation. 

  COMMISSIONER MITTEN:  What is the 

notation? 

  MS. CHIAPELLA:  It says moved at citizen 

request. 

  COMMISSIONER MITTEN:  What was moved? 

  MS. CHIAPELLA:  It says that the trash 

area was moved at citizen request.  What is circled, 
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the notation on it, the squiggly line is what shows 

the change in the building.  The notation is saying 

why they made it there. 

  COMMISSIONER MITTEN:  I don't see it. 

  MS. CHIAPELLA:  Actually, this is why I 

also submitted this diagram in our second submission, 

because it's cut off at the top of this.  The writing 

at the top of that diagram, you will see it's cut off, 

and if you look under Section B, you will see the 

writing is there.  It says altered at citizen request, 

but we don't know who the citizen is.  I mean, it 

could be the owners of the building are citizens. 

  The upshot is that this was altered and 

what you can see that is there in place and is 

actually shown on this particular plan sheet, which I 

have spoken with two people at DCRA and they confirmed 

it, that this is a change and changes that are shown 

on the plans are allowed.  Whether they call it the 

garage or not is not material to the fact that they 

allowed the change in the permit.  This is a copy of 

the floor plan with that not cut off saying that it 

was changed according to a citizen request. 

  CHAIRPERSON GRIFFIS:  What was changed? 

  MS. CHIAPELLA:  What they say was the 

trash area. 
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  CHAIRPERSON GRIFFIS:  No, no, just read 

it. 

  MS. CHIAPELLA:  Oh, yes.  "Trash dumpster 

relocated per citizen request and approved site 

plans." 

  CHAIRPERSON GRIFFIS:  So there are two 

areas that are actually clouded, clouded meaning the 

revision on the piece that that note goes to.  Is that 

correct?  One is on the very far left. 

  MS. CHIAPELLA:  Correct. 

  CHAIRPERSON GRIFFIS:  What is that on the 

very far left on the other side? 

  MS. CHIAPELLA:  This is the new -- 

  CHAIRPERSON GRIFFIS:  No, no, don't look 

at what he is pointing at, please. 

  MS. CHIAPELLA:  That's all right. 

  CHAIRPERSON GRIFFIS:  Look, do you see 

this note? 

  MS. CHIAPELLA:  Yes. 

  CHAIRPERSON GRIFFIS:  It goes to this 

clouded area. 

  MS. CHIAPELLA:  Yes, yes, right. 

  CHAIRPERSON GRIFFIS:  It seems to me you 

could read that as the trash dumpster.  What does it 

say? 
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  MS. CHIAPELLA:  Relocated. 

  CHAIRPERSON GRIFFIS:  Relocated?  Was it 

relocated from here to there? 

  MS. CHIAPELLA:  Yes. 

  CHAIRPERSON GRIFFIS:  Is that the revision 

on that drawing? 

  MS. CHIAPELLA:  The note -- this is 

actually a structure, an extension. 

  CHAIRPERSON GRIFFIS:  Yes, I know that, 

but the note that you're showing us is saying that 

we're looking at the relocation of a trash dumpster.  

That has nothing to do with zoning. 

  MS. CHIAPELLA:  What has to do with 

zoning?  What the structure is? 

  CHAIRPERSON GRIFFIS:  Well, when was that 

then?  What revision did that come under? 

  MS. CHIAPELLA:  This is the permit 

submitted, approved on December, I'm sorry, November 

7th. 

  CHAIRPERSON GRIFFIS:  I don't see it. 

  MS. CHIAPELLA:  456618. 

  CHAIRPERSON GRIFFIS:  I don't see that on 

that document. 

  MS. CHIAPELLA:  And the issue, because 

these permits -- there were five permits for separate 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 291

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

floors. 

  CHAIRPERSON GRIFFIS:  I know.  Don't keep 

walking us through the same thing. 

  MS. CHIAPELLA:  Okay. 

  CHAIRPERSON GRIFFIS:  Even at a 10 hour 

day, we can understand the simple things. 

  MS. CHIAPELLA:  Thank you.  I appreciate 

it. 

  CHAIRPERSON GRIFFIS:  But to keep going on 

the points you want, I don't see and, in fact, I'm 

ready to move ahead off this permit, because I don't 

see any revisions that you have enumerated that speak 

to zoning issues or any ones that are new. 

  MS. CHIAPELLA:  Okay.  I am showing -- 

  CHAIRPERSON GRIFFIS:  I think we can -- 

you have also indicated and marked on our drawings a 

Pepco relocation and a transfer electric room.  That 

looks like a vault to me. 

  MS. CHIAPELLA:  Yes, that is a 6 foot tall 

electric closet.  This structure going out, at this 

point, according to DCRA that is permitted on these 

plans and that is the new structure.  It has got a 

door, so the fact why they relocated it or changed it 

is not relevant to the fact that DCRA approved a 

permit with that extension, which is part of the 
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building, which is a full room, which has a door and 

goes into the rear yard, and that is why I'm saying 

this is not internal changes only.  We can show you 

some other changes that are not internal changes only 

and relate to zoning. 

  CHAIRPERSON GRIFFIS:  All right.  Show me 

one more. 

  MS. CHIAPELLA:  In the original permit? 

  CHAIRPERSON GRIFFIS:  You know, it's 

really more helpful for me to see the permit 

documents, because that's what is at issue here, but I 

know you understand it and those photographs are 

appropriate understanding for you. 

  MS. CHIAPELLA:  Now, I need to know from 

you one question before I present. 

  CHAIRPERSON GRIFFIS:  Okay.  Actually, let 

me tell you one thing first. 

  MS. CHIAPELLA:  Okay. 

  CHAIRPERSON GRIFFIS:  Really, find a much 

more accommodating way.  Just put that board on the 

corner of the table.  Okay?  Wrong corner.  Put it on 

the back corner.  There's two important things, three 

important things that you need to know.  You need to 

speak into the microphone.  We need to see the board 

and all the participants need to see the board, so it 
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needs to be accommodating for you to also address it. 

  Now, those are the issues that we have 

seen attendant to November 7, '03 and that is 

indicated on your enumerated drawing 6.  What permit 

are we going to now? 

  MS. CHIAPELLA:  Perhaps it's easiest to 

stick with that permit.  All of what we will talk 

about -- 

  CHAIRPERSON GRIFFIS:  Okay.  Then if we're 

going to stay on that permit, are there any other 

issues that are illustrated in the drawings attendant 

to any of the other permits? 

  MS. CHIAPELLA:  Okay.  That permit shows, 

an addition, a conversion. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. CHIAPELLA:  Here into the yard. 

  CHAIRPERSON GRIFFIS:  How about Permit 

B453159, 7-15-03, two traction 7 x 5 steel elevator 

for passengers.  Any zoning issues attendant to that? 

  MS. CHIAPELLA:  The only thing that shows 

is it shows particular heights of the floors, but no 

specific zoning issues, no. 

  CHAIRPERSON GRIFFIS:  That one is gone. 

  MS. CHIAPELLA:  Correct. 

  CHAIRPERSON GRIFFIS:  8-13-02, B454596, 
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revision of existing permit as per attached drawings. 

 Any zoning issues attendant with that? 

  MS. CHIAPELLA:  That did not include any 

plans. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  MS. CHIAPELLA:  But it -- 

  CHAIRPERSON GRIFFIS:  8-19-03. 

  MS. CHIAPELLA:  Okay. 

  CHAIRPERSON GRIFFIS:  B454523, revision 

permit, B435464 of new building per drawing on sixth 

floor only.  Zoning issues? 

  MS. CHIAPELLA:  All of the floor levels 

show a change in the external south wall, but the -- 

  CHAIRPERSON GRIFFIS:  What change?  What 

type of change in the external south wall? 

  MS. CHIAPELLA:  They removed a set of 

stacked porches. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  Leaving the south 

staircase protruding from the former southern side of 

the building.  And when you get to the stairwell 

penthouse, the stairwell penthouse now starts outside 

the building, because that set of stacked porches 

leaves the external staircase sticking out of the 

building at all levels. 
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  CHAIRPERSON GRIFFIS:  Did the front of the 

external staircase change? 

  MS. CHIAPELLA:  The former, the wall 

around it changed. 

  CHAIRPERSON GRIFFIS:  How did it change? 

  MS. CHIAPELLA:  Yes, the staircase 

enclosure also changed. 

  CHAIRPERSON GRIFFIS:  How did it change? 

  MS. CHIAPELLA:  Okay.  If you look at your 

material, you will see a drawing showing the south 

staircase and you will see it sticking out and what 

happened was here is the change where they changed the 

mansard roof and the staircase penthouse. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  This is on the roof level. 

  CHAIRPERSON GRIFFIS:  You said it changed, 

but what changed?  It projected out farther? 

  MS. CHIAPELLA:  They took the roof off and 

projected it out further, yes. 

  CHAIRPERSON GRIFFIS:  How far out did they 

project?  What was the change? 

  MS. CHIAPELLA:  The staircase now 

projects, approximately, 4 feet out from the building 

including at the -- 

  CHAIRPERSON GRIFFIS:  What is the change? 
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 What is the projection change? 

  MS. CHIAPELLA:  4 feet out from the 

building. 

  CHAIRPERSON GRIFFIS:  You mean it never 

projected out from the building before? 

  MS. CHIAPELLA:  The wall actually was 

further out and the roof over the staircase was 

further out. 

  CHAIRPERSON GRIFFIS:  So they moved that 

entire wall in between the two corners back? 

  MS. CHIAPELLA:  They removed the entire 

roof over this entire area that enclosed the staircase 

penthouse.  This is all gone. 

  CHAIRPERSON GRIFFIS:  Did they remove the 

wall or did they remove the roof? 

  MS. CHIAPELLA:  They removed the side 

balconies and the roof that extended over the whole, 

enclosed the whole -- 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  The penthouse, and that 

was the basis --  

  CHAIRPERSON GRIFFIS:  Point me to the 

wall. 

  MS. CHIAPELLA:  -- of approving it in the 

first place.  The basis of approving this -- 
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  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  -- in the first place was 

the fact that it was enclosed in the mansard roof.  

Now, they have removed the roof.  They removed the 

areas around it, so there is nothing, no roof, nothing 

to hold that roof up.  So now, this is just a concrete 

wall going up to the level of the roof. 

  CHAIRPERSON GRIFFIS:  Okay.  I understand 

what you're saying. 

  MS. CHIAPELLA:  And it is on the roof at 

the external wall. 

  CHAIRPERSON GRIFFIS:  Point me to the wall 

that moved.  Just leave it where it is, one finger. 

  MS. CHIAPELLA:  Underneath here on both 

sides is -- 

  CHAIRPERSON GRIFFIS:  Okay.  I understand. 

 You're going the wrong direction then.  Go to the 

main exterior wall.  Just put the board down on the 

easel. 

  MS. CHIAPELLA:  I'm sorry. 

  CHAIRPERSON GRIFFIS:  Pick up the 

microphone, one finger, point to the wall, the most 

exterior wall.  Did that wall move? 

  MS. CHIAPELLA:  Yes. 

  CHAIRPERSON GRIFFIS:  You're going over. 
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  MS. CHIAPELLA:  Yes, that exterior part of 

the building did move. 

  CHAIRPERSON GRIFFIS:  It moved in which 

direction? 

  MS. CHIAPELLA:  It moved. 

  CHAIRPERSON GRIFFIS:  Out? 

  MS. CHIAPELLA:  No, it moved in towards 

the building. 

  CHAIRPERSON GRIFFIS:  They moved the 

entire exterior wall in? 

  MS. CHIAPELLA:  Leaving the staircase 

exposed. 

  CHAIRPERSON GRIFFIS:  So the stairs -- 

  MS. CHIAPELLA:  And the penthouse sticking 

out on the roof level. 

  CHAIRPERSON GRIFFIS:  This will take a lot 

longer if we don't listen to each other.  My next 

question is so did the enclosure around the stair 

change? 

  MS. CHIAPELLA:  Yes. 

  CHAIRPERSON GRIFFIS:  It changed, because 

that exterior wall moved back? 

  MS. CHIAPELLA:  It changed, because the 

exterior wall moved, was moved in towards the building 

and the roof over the part that was exterior -- 
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  CHAIRPERSON GRIFFIS:  And the detail that 

you are showing up in the corner -- 

  MS. CHIAPELLA:  -- had to be taken off, 

because there was nothing to -- pardon? 

  CHAIRPERSON GRIFFIS:  Do you understand 

that? 

  MS. CHIAPELLA:  Sorry.  Again? 

  CHAIRPERSON GRIFFIS:  Right.  It's best to 

listen.  The detail that you have on the top corner, 

the stair wall -- okay, you're not looking.  The top 

left corner, excellent, that wall that surrounds that 

enclosed stair enclosure, did that move? 

  MS. CHIAPELLA:  The staircase wall itself 

did not move. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  The walls around it and 

the roof over it moved.  The roof --  

  CHAIRPERSON GRIFFIS:  So what is the 

zoning issue involved in that whole aspect and that 

area? 

  MS. CHIAPELLA:  There is no setback of 

this and it is no longer -- 

  CHAIRPERSON GRIFFIS:  But it wasn't 

originally set back. 

  MS. CHIAPELLA:  Actually, it was set 
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underneath the mansard roof. 

  CHAIRPERSON GRIFFIS:  But it can't be set 

back if it didn't move. 

  MS. CHIAPELLA:  It was set back.  It was 

set underneath the mansard roof. 

  CHAIRPERSON GRIFFIS:  But what is the 

zoning issue attendant with under roof or not under 

roof?  Is that a zoning requirement? 

  MS. CHIAPELLA:  That's the whole issue.  

Okay.  That was the issue for the -- 

  CHAIRPERSON GRIFFIS:  What part of this 

have you looked at? 

  MS. CHIAPELLA:  The issue of the elevator 

penthouse was major under whether or not it fit under 

the roof.  That was the whole basis.  If it fit under 

the roof, it was okay and that was the basis of our 

losing the second appeal, because it fit under the 

roof.  With changes that have been made, these 

structures no longer fit under the roof that were the 

basis for approving, for not approving our appeal, for 

denying our appeal. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  Was the roof structures 

led to the compliance, and those roof structures have 

changed.  Those were the basis of denying the appeal 
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before. 

  MS. BELL:  If I could interrupt for just a 

moment, please? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. BELL:  Mr. Chair, as I indicated, 

unfortunately, I have child care issues, so I will 

have to leave. 

  CHAIRPERSON GRIFFIS:  Actually, we're 

going to adjourn at 6:00.  Is that okay for your 

timing? 

  MS. BELL:  No, actually, I have to -- 

  CHAIRPERSON GRIFFIS:  You got to go now? 

  MS. BELL:  Yes, I'm sorry about that. 

  CHAIRPERSON GRIFFIS:  Okay.  Go. 

  MS. BELL:  But, Ms. Prince -- if there is 

something that you would like DCRA to provide other 

than rescheduling, I will call the Office of Zoning.  

If there is something you would like from both Ms. 

Prince and I, please, let us know and I will touch 

base with her tomorrow. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. BELL:  Thank you.  Sorry for the 

inconvenience. 

  CHAIRPERSON GRIFFIS:  That's all right.  

Wish we could go with you.  No, I'm kidding.  I really 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 302

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

would rather stay.  But nonetheless, just help me 

understand then.  This drawing ties to which of the 

permits? 

  MS. CHIAPELLA:  This drawing actually -- 

that whole staircase and the removal of the wall issue 

is in all of the permits with the exception of the -- 

  CHAIRPERSON GRIFFIS:  No, it can't be all 

of them.  Which permit is that submitted as part of 

the new permit? 

  MS. CHIAPELLA:  That's the permit that 

says the seventh floor. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  And roof, it's the seventh 

floor. 

  CHAIRPERSON GRIFFIS:  454315. 

  MS. CHIAPELLA:  Correct, 454315. 

  CHAIRPERSON GRIFFIS:  Okay.  And what is 

attendant to 454064, alter or repair existing model 

room per plan? 

  MS. CHIAPELLA:  No, we will drop that. 

  CHAIRPERSON GRIFFIS:  Okay.  So we're 

looking at the November 7 and the August 25, '02? 

  MS. CHIAPELLA:  Correct.  The others 

really just support a consistent design. 

  CHAIRPERSON GRIFFIS:  That's an 
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interesting statement.  Okay. 

  MS. CHIAPELLA:  Well, because if you 

changed -- 

  CHAIRPERSON GRIFFIS:  No, that's all 

right.  We don't need to follow through with it. 

  MS. CHIAPELLA:  If you change a footprint, 

you have got to change it on all floors and they 

changed it floor by floor. 

  CHAIRPERSON GRIFFIS:  New construction, 

seven story community residence for -- oh, these are 

the base buildings of which these are the revisions 

to.  So really, we're down to two revised permits.  

Okay.  We have got five more minutes. 

  Ms. Prince, did you want to respond to the 

testimony that you have heard regarding those two 

permits? 

  MS. PRINCE:  Yes.  These permits involved 

only interior work and had no effect whatsoever on any 

zoning calculations.  The August 25, 2002 permit is 

the remedial permit that was issued that was the 

subject of an appeal over the elevator already.  I 

mean, when I say been there, done that, we really have 

been there and done that one.  The garage permit was 

interior only.  To hear -- 

  CHAIRPERSON GRIFFIS:  Let me ask you 
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 E-V-E-N-I-N-G  S-E-S-S-I-O-N 

 (6:00 p.m.) 

  MS. PRINCE:  And it's not a timely file. 

  CHAIRPERSON GRIFFIS:  August 25, '02, the 

B454315 actually was attached to the appeal previously 

before this Board? 

  MS. PRINCE:  I don't know what she 

attached to her appeal, but I can tell you that it's 

an appeal from 2002, which links back to the time of 

the original appeal and it's rehashing that same issue 

over again that was the basis for the remedial permit. 

 But regardless, the appeal with respect to a permit 

from 2002 is not timely. 

  CHAIRPERSON GRIFFIS:  Right.  Okay. 

  MS. PRINCE:  So I think you can just knock 

that one out.  We have a non architect. 

  MS. CHIAPELLA:  Making -- 

  MS. PRINCE:  I'm sorry. 

  CHAIRPERSON GRIFFIS:  No, no, we don't 

need to argue it. 

  MS. PRINCE:  Those are preposterous -- 

  CHAIRPERSON GRIFFIS:  I need to hear one 

person at a time. 

  MS. PRINCE:  -- interpretations of 

drawings.  I have an affidavit from the project 
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architect that none of these permits had any affect 

whatsoever on FAR, rear yard, height, roof structure 

or the location of the parking garage.  I don't want 

to need to have to present that into the record, 

because I believe my motion to dismiss should be 

granted.  This tortured proceeding should indicate to 

you why I have fought so strenuously for you to 

dismiss this appeal. 

  If she believes that the building does not 

comply with zoning, she should have appealed the 

Certificate of Occupancy and argued that the building 

was built in a way that wasn't in compliance with the 

zoning compliant drawings.  She did not do that.  She 

missed the opportunity to appeal the Certificate of 

Occupancy.  She is now reaching back to a series of 

permits that completely and totally predate the 

Certificate of Occupancy, and she is scraping to make 

something of them, to create a basis for an appeal 

where none exists. 

  She has missed -- she has lost her last 

bite at the apple.  It's gone.  She can't appeal the C 

of O anymore.  She has tried every forum available to 

her.  No one will hear this further and I ask that you 

stop this discussion.  Dismiss this appeal for once 

and for all. 
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  MS. CHIAPELLA:  These are permits with new 

drawings issued and they were issued just before the 

Certificate of Occupancy after they built the 

building.  If we had had these drawings before they 

built the building, at the time of the first permit 

appeal, we would have had a different outcome most 

likely.  The Certificate of Occupancy issue is not a 

real issue, because we are appealing real permits. 

  Secondly, as we pointed out, we did 

request the Certificate of Occupancy in January and we 

were not provided with it, but the Certificate of 

Occupancy is for appealing noncompliances with the 

plans.  They zipped in these plans just before 

applying for their Certificate of Occupancy in order 

that they would have their building compliant with 

their plans.  They built the building without these 

plans being approved. 

  CHAIRPERSON GRIFFIS:  I understand that.  

You don't need to say it so many times. 

  MS. CHIAPELLA:  Okay.  And the second 

thing is we have demonstrated that this architect 

misrepresented several times to the city.  We request 

the opportunity to cross examine him on these issues 

if he is going to be used as an expert.  We also had 

an expert architect who has -- 
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  CHAIRPERSON GRIFFIS:  I understand. 

  MS. CHIAPELLA:  We're not providing it, 

but he has supported this. 

  CHAIRPERSON GRIFFIS:  I'm sure you all 

have good witnesses. 

  MS. CHIAPELLA:  And he knows the changes 

as well. 

  CHAIRPERSON GRIFFIS:  Very well.  We're at 

6:00.  Board Members? 

  VICE CHAIR MILLER:  I just have a quick 

question. 

  CHAIRPERSON GRIFFIS:  Ms. Miller? 

  VICE CHAIR MILLER:  Did you say you 

requested the Certificate of Occupancy in January and 

then when did you get it? 

  MS. CHIAPELLA:  I requested a Certificate 

of Occupancy and I got the Certificate of Occupancy in 

January, and it said the certificate was issued and it 

was the only certificate issued, was issued in 1998 to 

Sonny and Lois Reyes and there was none issued to 

Sunrise.  I paid $7 to get that.  I called.  I tried 

again in February. 

  VICE CHAIR MILLER:  Okay, okay.  Did you 

get the later Certificate of Occupancy? 

  MS. CHIAPELLA:  I got that certificate 
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last Friday.  When I called and said I had been trying 

to get it, they actually faxed me a copy of this 

Certificate of Occupancy.  That is the time I received 

notice of this issued certificate, because I tried 

many times.  As she says, it takes 50 times to get, 

you know, these pieces of information.  It's a very 

complicated application process with many, many, many 

permits. 

  CHAIRPERSON GRIFFIS:  Okay.  Anything 

else? 

  MS. CHIAPELLA:  Being applied for by 

Sunrise. 

  CHAIRPERSON GRIFFIS:  Further questions?  

Does the Board require any additional information? 

  VICE CHAIR MILLER:  We discussed earlier 

the possibility of getting some written submissions.  

I think that the appellant had some legal arguments 

that were going to be coming, and then I think it 

would be helpful to have DCRA submit something if they 

so choose.  I think Ms. Bell had offered to. 

  UNIDENTIFIED SPEAKER:  That would be in 

response to the motion? 

  CHAIRPERSON GRIFFIS:  In support of the 

motion.  Do I take it we want to wait for those 

submissions or are you ready for action now?  Set this 
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for decision?  I'm tired of making all the decisions. 

  BOARD MEMBER ETHERLY:  I mean, I'll note 

just for the record, Mr. Chair, that I perhaps do 

agree that the appellant should have an opportunity to 

respond to the motion, but I am struggling with 

whether or not -- I think the response will be 

helpful.  I think there is a compelling argument that 

has been put forward on the part of the, I want to 

have my status correct, intervenor in the form of the 

property owner.  And I think it would be important for 

the appellant to have an opportunity to respond to the 

motion, but I'm still struggling with trying to 

dispense with that concern that we are, essentially, 

talking about a fourth bite of the apple here.  I 

think the appellant's response on the motion will be 

helpful in terms of trying to resolve that issue. 

  To the extent DCRA, and I'm not sure I 

want to go here in terms of a written submission from 

DCRA on this issue.  As a matter of fact, I'll just 

leave it at that, Mr. Chair, because I think the 

ultimate question for us, we started to make a little 

bit of headway there with regard to trying to parse 

out from the appellant's argument specifically the 

relevant zoning issues that have been raised with 

regard to some of the drawings and some of the permits 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 311

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

that we're speaking to, and I appreciated that 

discussion, Mr. Chair, but I think there still is a 

challenge here in getting us to perhaps where we need 

to be in order to dispose of this appeal. 

  CHAIRPERSON GRIFFIS:  Excellent.  I agree. 

 And we also have the ANC letter that was coming in.  

We have that into the record.  Okay.  In which case 

what I need to know is timing.  How quickly can you 

get your legal submission in addressing the motion? 

  Now, let me also be clear.  The Board is 

looking for a written submission from you that 

directly addresses those issues that are brought up in 

the motion to dismiss.  We're not looking for you to 

go outside of the motion.  You need to address whether 

the motion should be granted or not.  So this will 

limit the submission that you will submit. 

  Is that possible to get into the Office of 

Zoning by tomorrow at 3:00? 

  MS. CHIAPELLA:  No, it's not possible. 

  CHAIRPERSON GRIFFIS:  Okay.  When it is 

possible to get? 

  MS. CHIAPELLA:  We need at least a week to 

respond to that.  I need to get back to the attorney I 

have consulted with who is going to be preparing that, 

which we will provide to you as pro se, but I am not 
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an attorney. 

  CHAIRPERSON GRIFFIS:  I understand that. 

  MS. CHIAPELLA:  And as I said -- 

  CHAIRPERSON GRIFFIS:  I just need to know. 

  MS. CHIAPELLA:  They have had three 

months. 

  CHAIRPERSON GRIFFIS:  Let's just focus. 

  MS. CHIAPELLA:  Three months to do this. 

  CHAIRPERSON GRIFFIS:  Focus with me. 

  MS. CHIAPELLA:  And we would like at least 

a week to get this back to you. 

  CHAIRPERSON GRIFFIS:  There is no 

prejudice here of time and how much time they have had 

and who works on Sundays.  Just tell me then.  You 

need a week from today? 

  MS. CHIAPELLA:  I will ask my attorney and 

if she can't get it in a week, I may ask for an 

extension, but we will try for one week.  Given we're 

talking about time frames that they have had and that 

we have had, and I'm not an attorney to respond to 

this, I believe we -- 

  CHAIRPERSON GRIFFIS:  Two weeks we're 

going to set this. 

  MS. CHIAPELLA:  Thank you.  Okay. 

  CHAIRPERSON GRIFFIS:  And you'll file 
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within two weeks from today, which sets this off three 

weeks for a decision making.  See, that's what is a 

little bit troubling to me.  Anyway, one, two, what is 

the two weeks from today date? 

  UNIDENTIFIED SPEAKER:  27th. 

  CHAIRPERSON GRIFFIS:  27th?  Well, let's do 

it the Thursday before, 3:00.  We're going to decide 

this in a Special Public Meeting on the 27th of April, 

9:00 a.m. 

  MS. CHIAPELLA:  Are you deciding the 

motion? 

  CHAIRPERSON GRIFFIS:  That's right.  Ms. 

Bailey, does that work for you? 

  MS. BAILEY:  The 27th of April, did you say 

9:00 a.m., Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. BAILEY:  At a Special Public Meeting? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. BAILEY:  Okay.  And the submissions 

would be -- did you have a date in mind for that? 

  CHAIRPERSON GRIFFIS:  The submissions?  

We're going to do it Thursday at 3:00 before -- 

  MS. BAILEY:  Thursday? 

  CHAIRPERSON GRIFFIS:  No, that won't work. 

 It has got to be the Wednesday, 3:00, Office of 
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Zoning.  Is that clear? 

  MS. BAILEY:  The submissions are to be 

filed by Wednesday, April 21st?  I'm sorry, I'm missing 

something here. 

  CHAIRPERSON GRIFFIS:  Are you? 

  MS. CHIAPELLA:  We had two weeks.  Two 

weeks from today would be -- 

  CHAIRPERSON GRIFFIS:  No, you have got a 

week and a half to Wednesday the 21st at 3:00. 

  MS. CHIAPELLA:  That's actually a week.  

You offered two weeks and I would ask that we have at 

least until the end of the -- the Monday before this 

Public Hearing would give you the opportunity to see 

our response. 

  CHAIRPERSON GRIFFIS:  If we do it to the 

Monday, it adds a week. 

  MS. CHIAPELLA:  No, a Monday, no, the 

Monday -- not next Monday. 

  CHAIRPERSON GRIFFIS:  I understand that. 

  MS. CHIAPELLA:  Okay. 

  CHAIRPERSON GRIFFIS:  We're not deciding 

it on -- anyway, okay.  Two weeks. 

  MS. CHIAPELLA:  Thank you. 

  COMMISSIONER MITTEN:  Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Yes? 
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  COMMISSIONER MITTEN:  May I ask, since 

we're getting -- you know, this is to give everybody 

an opportunity to clarify their positions and respond 

to the motion to dismiss, and what would be helpful 

for me from the intervenor is there is a disconnect.  

What I'm hearing is we have you arguing that these 

only relate to the interior and then we have Ms. 

Chiapella saying but look, here is something about the 

exterior, here is another about the exterior.  If you 

can explain your position as to how the permits only 

relate to the interior and clarify and reconcile the 

two positions, that would be helpful. 

  MS. PRINCE:  So I have the ability to file 

something on that issue.  I do not have the ability to 

file anything in response to her materials on the 

motion to dismiss, correct? 

  COMMISSIONER MITTEN:  You have to ask the 

Chair in terms of timing. 

  MS. PRINCE:  And then DCRA was part of the 

mix and so DCRA is to weigh in on the motion to 

dismiss? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. PRINCE:  Or on the fact that the 

permits relate only to the interior?  And then we 

threw out some permits today. 
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  CHAIRPERSON GRIFFIS:  That's right. 

  MS. PRINCE:  Those -- 

 

  MS. CHIAPELLA:  We're down to two. 

  MS. PRINCE:  We are at two permits. 

  MS. CHIAPELLA:  Yes. 

  BOARD MEMBER ETHERLY:  And I would -- 

  CHAIRPERSON GRIFFIS:  So it's all going to 

be easier. 

  BOARD MEMBER ETHERLY:  Yes, tell me about 

it.  But I would almost agree with the direction in 

which Mrs. Mitten is heading.  I believe the appellant 

should be afforded the opportunity to respond on the 

merits of the motion.  I think it would be helpful and 

perhaps to understand a little bit of what might be 

consternation on the part of the intervenor, because 

the argument that you are offering in your motion is a 

very simple one, been here, done that, one more round 

of this.  But I think the direction in which Mrs. 

Mitten was heading could be very helpful, that if you 

can set up the bottles on the fence and shoot them 

down very methodically, let's do that, because I think 

that would be very helpful in terms of resolving this 

alleged dispute between what's minor, what's interior, 

what's exterior. 
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  MS. PRINCE:  And with respect to the two 

permits that remain at issue, November 7, 2003, I 

believe the appeal was timely with respect to that 

permit.  However, with respect to the almost 2 year-

old permit from 2002 -- 

  MS. CHIAPELLA:  That's in this, right? 

  CHAIRPERSON GRIFFIS:  Don't interrupt.  

Just let her finish her thought and then we'll get to 

you. 

  MS. PRINCE:  That permit is so old that to 

argue that a permit is still timely with respect -- 

that an appeal is still timely with respect to that 

permit is -- 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. PRINCE:  So I believe we're down to 

one permit. 

  CHAIRPERSON GRIFFIS:  Is it timely? 

  MS. CHIAPELLA:  Those permits? 

  MS. PRINCE:  November 7th of 2003. 

  MS. CHIAPELLA:  The permit was 2003 not 

2002, which is shown clearly on the permit itself.  

That's a typographical error. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  Look at the permits 

themselves.  They are all a last minute set of 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 318

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

permits. 

  CHAIRPERSON GRIFFIS:  Hold on, hold on.  

Let us get the correction and make sure everyone heard 

you.  So it's a typo? 

  MS. CHIAPELLA:  All those permits are 

2003.  They submitted all those permits shortly before 

applying for their Certificate of Occupancy to get 

that, their ducks in line. 

  MS. PRINCE:  Nonetheless, a permit from 

August of 2003 would have been 6 months-old at the 

time of filing the appeal or 5 months-old.  The Board 

has just finally adopted the 60 day limit on appeals 

to prevent exactly this kind of stretching of -- 

  MR. FRY:  But you don't have anything to 

worry about.  You did it honestly, so there is no 

problem. 

  CHAIRPERSON GRIFFIS:  Okay.  Enough.  

Really, I don't need that this afternoon.  I don't 

need it ever.  There is nothing substantive about your 

comments and this isn't a bashing session.  You're in 

the wrong room if you think it is. 

  MR. FRY:  Well, you may think it's not, 

but that's what I hear. 

  MS. CHIAPELLA:  I would like to just 

respectively -- anyway, make the point that in other 
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cases, in particular the Sisson case, where a series 

of appeals were -- 

  CHAIRPERSON GRIFFIS:  No, no, no, we're 

not going any further. 

  MS. CHIAPELLA:  Then may I put that -- 

  CHAIRPERSON GRIFFIS:  Please, no.  We're 

setting the date and filings at this point.  We're 

done for today. 

  MS. CHIAPELLA:  Okay. 

  CHAIRPERSON GRIFFIS:  Now, we need to 

revisit all this stuff, because now I'm hearing the 

Board wants additional things and we need submissions, 

we need responses to submissions. 

  I think this is what we need to do.  We 

need to set one date, all of this comes in, and we set 

this for a continuation of the hearing.  If we find 

that there are questions that the Board is going to 

need answers about all those submissions, then so be 

it.  If we can decide it right then as part of a 

preliminary matter in the continuation of the hearing, 

so be it.  If we run through the entire appeal that 

afternoon, well, there it is.  If we don't, maybe 

we'll have a free afternoon. 

  So let's set that for -- where are we 

here?  What afternoon do we have, Ms. Bailey?  How 
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about May 11th in the afternoon? 

  COMMISSIONER MITTEN:  Can I just make one? 

  CHAIRPERSON GRIFFIS:  Yes. 

  COMMISSIONER MITTEN:  I fully concur with 

the direction you're going, but in terms of saying 

we're just going to have one date, one date for 

submissions, no responses, if we're going to go out to 

the 11th, it would be more expeditious to get 

responses. 

  CHAIRPERSON GRIFFIS:  I know.  I was 

trying to be severe.  I will get them. 

  COMMISSIONER MITTEN:  Okay. 

  CHAIRPERSON GRIFFIS:  I will get us two 

days. 

  COMMISSIONER MITTEN:  All right.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  But we're not going 

to have the back and forth, but we will have 

responses, because we're going to be far enough out.  

In fact, it may make sense to push this to the 25th in 

the afternoon.  Does it, Ms. Bailey? 

  MS. BAILEY:  You have one other case, Mr. 

Chairman.  Hopefully, that one is not extremely 

controversial. 

  CHAIRPERSON GRIFFIS:  How is everyone's 
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schedule on the 25th, 25th? 

  MS. PRINCE:  Is this April or May? 

  CHAIRPERSON GRIFFIS:  May. 

  MS. PRINCE:  I believe that's the 

Knollwood hearing. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. PRINCE:  You're going to put this on 

before or after? 

  CHAIRPERSON GRIFFIS:  I don't know.  We'll 

let you guys fight it out.  Are you available on the 

25th in the afternoon? 

  MS. CHIAPELLA:  May 25th? 

  CHAIRPERSON GRIFFIS:  What do I keep 

saying? 

  MS. CHIAPELLA:  Yes. 

  CHAIRPERSON GRIFFIS:  Do I keep saying -- 

oh, I keep saying the 25th? 

  MS. CHIAPELLA:  May. 

  CHAIRPERSON GRIFFIS:  Okay.  Yes, May 25th. 

  MS. CHIAPELLA:  I keep getting confused 

about April, because I know April 25th would be on a 

Sunday. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. CHIAPELLA:  You're talking about May. 

  CHAIRPERSON GRIFFIS:  May, May the 25th. 
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  MS. CHIAPELLA:  I'm sorry. 

  CHAIRPERSON GRIFFIS:  In the afternoon. 

  MS. CHIAPELLA:  I will confirm on my 

calendar, but to the best of my knowledge, yes, that 

date is okay, yes. 

  CHAIRPERSON GRIFFIS:  This is our public 

announcement for that. 

  MS. CHIAPELLA:  Okay. 

  CHAIRPERSON GRIFFIS:  We need to be 

definitive. 

  MS. CHIAPELLA:  May 25th? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MS. CHIAPELLA:  And that's a Tuesday? 

  CHAIRPERSON GRIFFIS:  Yes, it is. 

  MS. CHIAPELLA:  In the afternoon? 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. CHIAPELLA:  Yes, okay. 

  CHAIRPERSON GRIFFIS:  Do you need a minute 

to confer with your calendar? 

  MS. CHIAPELLA:  No, no, no, we'll go with 

that. 

  CHAIRPERSON GRIFFIS:  Where is your 

calendar?  Did he leave the room? 

  MS. CHIAPELLA:  I don't have a Blackberry, 

so my calendar is actually in my office. 
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  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  I'm sorry, I'm old 

fashioned. 

  CHAIRPERSON GRIFFIS:  Me neither, I keep 

it on scrap paper actually. 

  MS. CHIAPELLA:  I'm sorry, but yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  We will confirm the 25th. 

  CHAIRPERSON GRIFFIS:  We're going to put 

this first in the afternoon at 1:00.  Ms. Prince, 

schedule?  Okay.  We're also limiting it to 60 

minutes.  I have a huge case in that afternoon.  We're 

going to pick up the preliminary matter on this and 

dispense of it and I know I'll hold the Board and the 

Board will support me on that, 60 minutes for 

dispensing of the preliminary matters at that time.  

And then we'll be able to ask questions if we have.  

We're doing it under -- 

  UNIDENTIFIED SPEAKER:  We've got it here, 

folks. 

  CHAIRPERSON GRIFFIS:  Yes, that's right.  

My words.  No, in all seriousness, what I want to do 

is continue this under the process of a hearing in 

case the Board has any sort of specific questions, and 

then we can have the questions answered as opposed to 
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putting it to just a decision making.  I don't 

anticipate that, but my goodness, the way things roll 

it may well be.  So let's go for submissions. 

  MS. BAILEY:  May 4th, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Excellent. 

  MS. BAILEY:  Responses, May 18th. 

  CHAIRPERSON GRIFFIS:  Okay.  Everyone 

clear on that? 

  MS. PRINCE:  No. 

  CHAIRPERSON GRIFFIS:  Good. 

  MS. PRINCE:  All right.  This is now an 

appeal of two building permits.  Is that correct? 

  UNIDENTIFIED SPEAKER:  At most. 

  CHAIRPERSON GRIFFIS:  At most, correct. 

  MS. PRINCE:  There will be no materials 

submitted whatsoever on anything but those two 

permits. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. PRINCE:  Correct? 

  UNIDENTIFIED SPEAKER:  Correct. 

  MS. PRINCE:  Okay.  And I'm also unclear 

on exactly what you plan to do on the 25th.  Is this a 

meeting or is it a hearing? 

  CHAIRPERSON GRIFFIS:  I'm continuing the 

hearing.  It is a hearing in order to dispose of the 
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preliminary matter, which is your motion to dismiss. 

  MS. PRINCE:  If the motion to dismiss is 

not granted, we will proceed with a hearing that must 

end within one hour? 

  CHAIRPERSON GRIFFIS:  No, we'll set the 

new date for the hearing. 

  MS. PRINCE:  Then there will be a new 

hearing date. 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. PRINCE:  That is what I didn't -- so 

DCRA does not need to attend on the 25th? 

  CHAIRPERSON GRIFFIS:  Not necessarily.  We 

would hope that their submission would be absolutely 

clear. 

  MS. CHIAPELLA:  If DCRA presents new 

material in their submission, since we have no 

opportunity to deal with DCRA on this, will we have an 

opportunity at this hearing then to -- I mean, what is 

equitable if they are able to come in at the last 

minute and say whatever?  I mean, I feel we need to be 

able -- 

  CHAIRPERSON GRIFFIS:  Well, it is 

equitable and on our procedures, you know, the case 

presentation is what we do and that's what's happening 

here.  You're going to see their submission and you 
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will be able to respond to it. 

  UNIDENTIFIED SPEAKER:  On May 4th. 

  MS. CHIAPELLA:  How will I be able to 

respond to it? 

  VICE CHAIR MILLER:  May 4th.  You can 

respond on May 18th. 

  CHAIRPERSON GRIFFIS:  Right.  Submissions 

are in on May 4th.  Responses are due on the 18th.  If 

the Board has questions for clarification -- 

  MS. CHIAPELLA:  Okay.  Our submission then 

is due -- 

  CHAIRPERSON GRIFFIS:  That's why I'm 

holding it under a hearing scenario and not a meeting 

scenario.  It's for the Board's needs and requirements 

for questions of clarification. 

  MS. CHIAPELLA:  I think I got mixed up 

then on the submission dates.  The May 4th was not for 

ours? 

  UNIDENTIFIED SPEAKER:  It's for 

everyone's. 

  CHAIRPERSON GRIFFIS:  Ms. Bailey? 

  MS. BAILEY:  Yes, Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Can we run through 

the dates and submission requirements again? 

  MS. BAILEY:  All of the submissions are to 
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be filed in the Office of Zoning by May 4th.  Each 

party may respond by May 18th. 

  MS. CHIAPELLA:  Thank you very much.  I 

was mistaken. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. CHIAPELLA:  I was confused on that 

issue. 

  CHAIRPERSON GRIFFIS:  Anything else, 

questions on process, submissions? 

  VICE CHAIR MILLER:  Mr. Chairman? 

  MS. CHIAPELLA:  Thank you. 

  VICE CHAIR MILLER:  Can I just try to 

review what's coming in on May 4th and May 18th just to 

clarify?  I understand that the appellant is going to 

be submitting a response to the intervenor's motion to 

dismiss, that DCRA may be submitting a filing 

supporting the motion to dismiss and that the 

intervenor may be submitting a filing addressing, what 

was it, the interior aspects of the permit versus the 

exterior aspects. 

  And I think that the intervenor also 

raised a question regarding timeliness and I don't 

know whether that was briefed earlier, but if it 

wasn't I would think that that would be appropriate at 

that time. 
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  MS. PRINCE:  I will. 

  VICE CHAIR MILLER:  And then on May 18th 

there will be responses to those pleadings that have 

been filed on the 4th. 

  MS. CHIAPELLA:  So should I speak to 

timeliness then in my filing, as well, I mean, if this 

is now a new issue on the table? 

  CHAIRPERSON GRIFFIS:  It's actually not 

new.  It's part of the motion. 

  VICE CHAIR MILLER:  Also -- 

  MS. CHIAPELLA:  It was part of -- that was 

part of Sunrise's motion, was timeliness? 

  CHAIRPERSON GRIFFIS:  Yes. 

  VICE CHAIR MILLER:  My understanding is 

you can respond at either point.  If they are raising 

it in their May 4th pleading, you can respond on the 

18th. 

  MS. CHIAPELLA:  Okay. 

  VICE CHAIR MILLER:  You can respond 

earlier if you choose to the earlier pleading. 

  MS. CHIAPELLA:  Thank you. 

  CHAIRPERSON GRIFFIS:  The root of all this 

is still the motion that's before us.  So even though 

it sounded like a heck of a lot that was just listed 

for submissions, it is not a whole lot and it is very 
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  Anything else, clarifications? 

  MS. BAILEY:  Briefly, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Yes? 

  MS. BAILEY:  Ms. Miller, I heard something 

about the ANC.  Does the Board still want something 

from the ANC? 

  CHAIRPERSON GRIFFIS:  There was a 

statement that was said to be submitted today.  We're 

just having that accepted into the record. 

  MS. BAILEY:  Thank you, sir. 

  CHAIRPERSON GRIFFIS:  Thank you.  Okay.  

Anything else?  All clear?  Thank you all.  We'll see 

you whenever we said we would, the 25th of May. 

  UNIDENTIFIED SPEAKER:  Thank you, Mr. 

Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 Anything else for us, Ms. Bailey, this afternoon? 

  MS. BAILEY:  No, sir. 

  CHAIRPERSON GRIFFIS:  Indeed.  Then let's 

adjourn the afternoon session of 13 April 2004. 

  (Whereupon, the Public Hearing was 

concluded at 6:20 p.m.) 


